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REASONS FOR DECISION
Master Haberman:

[}]  On July.20, 2008, smoke was seen emerging from an underground concrete veult owned
. by Gonte and located in an apartment building they own and manage at 2 Secord in
Toronto. Toronto fire fighters were called to the scene and opened the padlocked vault,
allowing oxygen into what appears to have been 2 volatile situation. There were two
Toronto Hydro elecirical transformers in the vault: When jt was opened, the transformers
exploded and a fire ensved. Itis unclear who coptrolled access to the vault and whether
the vault had been equipped with operating smoke detectors at the firne of thesc events.

These issues remain to be determined at trial.

2] A number of the building’s occupants lost property as a tesult of these events and were
forced to leave their homes and Hive clsewhere. They have banded together to sue
Toronte Hydro in class action, started by Notice of Action, issued in September 20083,
The City was later added as a defendant to the action and Gonte has been brought in ss 2

third party.

[3] _The matter vame before me in the context of the plaintiffs’ motion to have Hydro respond
""to refusals and to questions taken under advisement: The plaintiffs also sought to have
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further discovery of Hydro; with a different witness who may be better informed as to

investigations undertaken by and on behelf of Hydro

In large paxt, rulings were made during the coutse of the hearing on February 3, 2012,
with only a few of the smaller issues loft to be dealt with afterwards. What follows are
1y reasons for decisions already made in court, as well as my disposition of the issues
which I held in reserve.

Plaintiffs’ counsel opted 1o group his questions and to address his submissions to the
court on a group by group, rather than question by guestion, basis, Hydro had no
objection o that approach and the motion was therefors argued issue by issue, with
counsel for the “supporting parties” (the City and Gonte supported the plaintiffs) being
pivvided with an oppertunity to contribute as and when they felt appropriate, Each also
filed 2 factom.

General comments abont Hydro®s position at discovery and itheir evidence on this motion

16

{7

18]

%

{10}

The plaintiffs bave filed and taken me through portions of the discovery tvansoript of
Hydro’s representative, Benny La Pianta. The iropression one gets when roviewing the

transcript Is that Hydro counsel was waiting to pounce if any questions were asked that

touched on any aspect of any form of investigation, regardless of who condusted it,
Counsel was quick to shut down all lines of inquiry of that nature before first clarifying
whether what was sought involved investigations by experts or by Hydro staff, or
whether what was sought was a document or simply the information contained within it
Hydro counsel appeared to have a scripted response that she rapested whenever the

subject of investigations arose.

When asked to make inquities to find out the nature of the investigation which took place
- & very general question- Fydro’s response was simply “no™ (page 159) When asked to
advise who was in charge of the investigation, again the respouse was “na” (same page).
When plaintiffs’ counsel clarified on the following page that his line of questioning was
Jirected =t investigations conducted by Hydro, again the response was “no”,
supplemaented by i’s privileged It was all done in anticipation of litigation

A similar approach was adopted whenever Hydro’s representative produced at discovery
was asked about anything that required him to provide Hydro’s belief regarding what
went wrong. Here is one example: on page 89, at question 367, pleintiffs’ counsel
advised that he had a list of questions that were somewhat technical that he was about to
ask and he suggested that he would provide a copy of the list to all participants before he
began, :

Hydro’s counsel] respouse was:
Sorry, he’s not here to give opinions as an electrical engineer
When asked 1o deal with the questions on a one by one basis, Hydro counsel jumped in to

stop the line of questioning. At one point, she halted a response being given by her chient
10 2 question on page 91 on the basis that what it sought was speculative. When the
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question was reworded to remove its speculative pature, Hydro counsel maintained the
refusal, but this time, on the following basis:

Because we don’t fnow and we’re not here o give opinions

11] Regardless of what was acked or how it was asked, the responsgs at discovery were often
evasive and uphelpful. The evidence filed in response to the motion is cqually unbelpful.

[121 TFurther, in almost all cases, the response from Hydro presupposed that what was sought
required them to disclose opirndons from experts reduced to writing

[13] Rather than stopping to consider the very first question, do you have any information
with respect to the nature of the investigation that took place, in many cases, Hydro
counsel siply shut down the entire area of questioning by asserting that Hydro knew
from the start that there would be litigation so that the information regarding this matter
immedictely became privileged because it is all in anticipation of lifigation Thereafier,
privilege was claimed to block & host of questions regarding information pertaining to
investigations regardless of soures or form.

[14] This position was taken despite Mr. La Pianta’s very clear evidence as 1o when Hydro
would fnitiate its own investigations (page 157, questions §73-677:

Q: ...and inwhat circumstances will Hydro initiate an investigation into a failed
transformer?

A: In generdl, if it eppears to be something unusucd  So distribution-class transformers
fuil every day. We've probably had a few fail today.

£ Sure.

A But if they fail in a catastrophic sense or under suspicions cireamstances, typically
wa would investigare further

Q. And the purpose of the investigation is to determine why it failed?
A, the causel, yes (sic}

O And would you agree with me that these {ypes of investigations are par? aof the
ordinary coursé of business af Hydre? '

Az Yes,

(: And in this case was there an investigation by Hydro to determine the cause of the
expiosion?

Ar I'm not aware of .again, it was turned over to Asset Management. I'm uncertain

{15] And at guestions 630:
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0 So you don'’t know whether an investigation was done by Hydro to determire the
cause of the explosion?

A: No

Plaintiffs* counsel then asked to go off the record to discuss whether it was rmore
sppropriaic to have someone else from Hydro attend to respond to these questions in
view of the fact that Mr. La Planta conld not even say if Hydro had conducted any form
of investigation in this case despite its normal practice.

Hydro’s counsel responded as follows on page 159:

A: 4) We're not prepared to produce anybody else and B) Torento Hydro knew
immedigtely that there was going to be litigation, and therefore the investigation
regarding this matter immediately became privileged because it was all in anticipation
of litigation. y

In this instance, it was clear the parties wers speaking about investigations conducted in-
house, investigations that, according to Hydro’s representative, were generally conducted
by Hydro in the usual course of business for events such as this one. It i extremnely
diffieult to reconcile this evidence with Hydro’s legal position that any Investipations
they may have conducted were protected by privilege.

The examinations for discovery of Hydro’s representative took place in December 2009,
more than a year after this loss. In its role as a public utility, it is reasonable to assume
that by the time discoveties had teken place, Hydro had undertaken some level of
investigation to determing possible causes of the explosion in order to avoid a repeat of
the ingident. Clearly, Hydro has some idea of whi this incident occurrid as they have a
concrete theory for the loss set out in their pleadings. This theory hiad to have been based
on some form of instigation,

By the time this motion was heard, more than two years had passed since Hydro's
witness was examimed for discovery. It is therefore also reasonable 1o assume that by
ndw, to the extent that any of the information they have regarding what may have caused
or contributed to the explosion camne from experts, Hydro has addressed itz mind to
whether or not those experts will be called as' witnesses at trial.

Itum from the discovery room to the evidence filed for the motion.

I have repeatedly stated in cowrt and writien in a myriad of decisions that motions are
generally won or lost on the evidence that has been filed. Regardless of how compelling
the oral submissions are or how hclpful the Taw, without the necessary evidentiary
underpinning in proper form a motion — or resistance to a motion- will not get off the
ground without the necessary and appropriate evidence This motion is no exception.

During the course of discovery of Hydro’s representative, Hydro refused to disclose
several kinds of information (as distinei from documents) on the basis of litigation

Ty
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privilege. Tt is trite faw that, as a result, Hydro now has the onus of setting up a factual
basis to support that ¢laim by filing the necessary evidence. The evidence ought o have
been clear and sufficiently detsiled to allow the court so assess whether the privilege
asserted had been made out.  In large part, that is vot what was done.

Often, what a party has chosen not to say is equally or even more telling that what they
have omitted. Overall, 1 found the Barwell affidavit to be evasive and to some extent
inconsistent within ftself. The way it which Shauna Barwell framed her cwdcnce made
it diffioult fo relate her evidence to the matters in issue

The plaintiffs sought information abouwt investigation into thesc evemis that were
conducted by Hydro of a general nature. Thus, their questions extended to:

1. Information gleaned from individuals who cannot properly be classified as “experts”
2 Information obtained from those who can properly be characterized as experts; and
3 Docements.

In mamy cases, the plaintiffe did not specify whether what they sought came from cxperts
or otherwise - they simply asked for information ‘about particular subject areas at large

The focus of the questions that fall under issue #1 for example was on investigations
generalty, rather than on those investigations specifically condueted by experts

Thus, Hydro could have easily indicated that some or all of its investigations were
conducted by expetts if that was the case and then moved on to set up a factual matix

from ‘which the ¢court might conclude that that information was therefore privileged. If

Hydro gleaned any informaiion as to the cause of these events from anyone other them
experts, that information ought to have been provided when their representative was
examined for discovery, as it was rzlevant but not privileged. That is not what happened

It is also clear that, in many instances, what the plaintiffs sought was information, rather
than documentation.  Yet, the Barwell affidavit in large part targets why documents were
not released — agein, not helpfil in the context of that was really in issve.

It is worthwhile reviewing the Barwell affidavit to see what she actuslly does and what
she fails to say.

Shawna Barwell describes herself 23 senior litigation counsel, legal division, of Hydro.
As litigation ¢ounsel one would ‘expect Barwell to have some familiarity with and
understanding of the Rules. While I am not prepared to 2ssume that Barwell was actively
attempting to mislead the court, T do £ind that some of the statements in her affidavit,
particularly those dealing with Rule 31.06, are clearly incorrect,

Barwell beging her evidence with the heading: Parties and Overview and starts by
describing Toromto Hydro, indicating that they owned two transformers located in an
electrical vault Jocated in the parking garage level of the Secord property.
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Barwell then goes on to discuss the event, without explaining how the information she
relates came to her attention. She states the following occurred on July 20, 2008:

- The Secord property experienced electrical dishubances but she does not indicatc
of what naturc or how she came to lcarm this;

- Other cusiomers did so, as well but she docs not indicate where in the city they
were located ox why this is relevant;

- Thers were severe thunderstorms that night. Again, is this her own recollection or
did she learn about this more recently and if so, how? In any event, why is it
relevant?.

- In the mowing “smaoke™ (Barwell uses quotes) was reported in the parking garage and
Gonte employees called the fire department, How does Barwell know this?

~ Instead of waiting for Hydro 1o attend or asking Hydro to de-energize the vault, one
of the firefighters cut the padlock to the vault and opeved the door. How does
Barwell know ail this and what would “de-cnergizing” have involved?

The fivefighter lookel in and confirmed the presence of smoke, then alleged!y closed
the door. Up to this point, Barwell recitcs information as facts. Hore, she states
that the door way only allegedly closed. Again, what is the basis for Barwell’s
information?

- Very shorily afterwards, the vault exploded with sigoificant force, causing structurai
damage to the concrete within the parking garage, cansing injuries and rendering the
Secerd Property wrinhabitable for a period of time. How does Barwell know all
thig?

Barwell indicates that Hydro crossclaimed against Toronto and third partied Gonte
because of the following:

With respect to Toronto: Hydro alleges that the fire crew acted improperly and contrary
to estabhshed procedures when they opened the vault before the elecirical equipment
within was de-cnergized. This allowed oxygen into the vanlt and when it mixed with
evaporated oil, it set up the conditions for an explasion. The ¢ity also failed to
inspect the vault to ensure that Gonte complied with Fire Code provisions requiring the
installation of smoke and/or leek detection within the vault; and

With respect to (fonie: they were under a duty t¢ iustall and maintain smoke and heat
detectors in the vault, but they failed to comply, which permitted the evaporated oil
to build ap.

Before going further in the affidavit, it is clear that Hydro already had a theory regarding
cansation when it delivered these pleadings in March 2009, well before the Fire Marshall
rendeted its report in Janmary 2011, Therefore, Hydro efther had the necessary expertise
in-house to reach these conclusions or they must have retained experts before they
grrived at these ﬂ‘ieones. Either way, there had to have been some sort of investigation

TR
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for Hydro to have become aware of these facts and to have developed their theory of the
case. That much is clear.

The key to Hydro’s position regarding causation evaporated oil. Thus, the first issues to
be determiried in the contéxt of Hydro's analysis are: did the ofl actually evaporate znd if
so, why? These arc both questions that one would expect Hydro to have looked into,

¢ither on its own or through experts. As Hydro has not amended its pleadings to delete or
reframe this theory, this appears t© be the position they plan 10 take at frial,  If they are
being so closed- fisted about their investigations in this regard, how can they possibly
hope to prove that theory at trial?

Barwell ther tmned In her evidence to the Motions for answers to Toronto Hydro
Refusals, providing two broad categories of reasons for having refused to answer these
questions  She dogs not link the two reasons with an “and “ or an “or” but I will assume
the latter as she refers to particular item numbers in (a):

The answers sought are not within Hydro’s knowledge;

Virtually ail of the remaining questions regarding which refusals are maintained are
related to the disclosure of opinions of experts who were retained (by litigation
counsel) for the sole purpose of responding to litigation. More particularly, the
questions repeatedly asked that Toronto Hydro prowda any opinions obtained as fo the
potential causes of the expiosion.

Barwell appears to be of the view that not all, but “virtuatly all” of the questions pertain
to disclosure of opinions from experts. That, however, is not the case when one actually
reads the questions. In many cases) the informstion sought is simply that, without
qualification as to the source. Further, she fails to distinguish between providing
information and providing documents when the Rules clearly establish a different
approach for each,

Tn her evidence, Barwell is careful to avoid saying anything about investigations that may
have been conducted by Hydro internally. It appears from La Pianta’s evidence that
Hydro would have conducted its own investigation in the ordinary course of busivess for
a failure such as this one. Instead of addressing the information that may have been
leaned from those investigations, Hydro presented a witness at discovery who was
unable to say whether, in fact, such an investigation had even ocourred here and, when
dealing with the refusals, Hydro characterised the questions as pertaining to opimions
from experts when many were not so restricted:

Barwell then addresses what she calls The Docamcenis and Opinions Sought are
Subject to Litigation Privilege. Barwell again ignored the fact that a different regime
applies for a document and for the Informstion contained within it, While she can claim
privilege over documents prepared by experts by addressing the purpos¢ for which they
were created, that does not end the inquiry when dealing with the information that the
documents containg or to verbal opinions obtained from experts. Further, none of these
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Rules about privilege has any application if the opinions were generated internatly rather
than by experts. '

At this stage, Barwell’s evidence becomes very odd. Having ¢laimed earlier that Hydro
refused to respond to questions because they related to disclosure of apindons provided by
experts retained for the sole purpose of responding fo litigation, at this point it her
evidence, Barwell is suddenly unprepared to confirm or deny the existence of such
reports or results of any nvestigation.

Yet, Hydro has articulated a theory as fo the causal factors for this explosion in thel
pleadings, This theory must have been based either on internal investigations or those
conducted by experts as the theory predates the Fire Marshall’s report. Sitting on the
fence as to whether or riot experts were retaingd is completely inappropriate here, It is
also inconsistent with Hydro’s response fo this motion as set out in paragraph 10(b} of
Barwell’s affidavit, How can she seek to shield opinions by relying ot litigation
privilege on the basis that they were provided by experts for the sole putpose of litigation
while refosing to confirm or deny that any investigations were actuatly conducted by
experts? If they weren’t, then they were conducted in-house and the issue of privilege
does not gven arse, )

In paragraph.13 of her affidavit, Barwell sets out to establish why any expert reports
should be covered by privilege by cstablishing a factual context that suggests Hydro
always knew this was 2 Sigpificant loss and one extremely Hkely (see paragraph 14) o
lead to litigation. This time, she rebies on media reports and other undisclosed sources for
Tt views.

Of course, this belief makes it all the more likely that Hydro would have conducted its
own internal investigation as fo the canses of these evenis, as per La Pianta’s discovery
evidence but Barwell avoids referring to this subject

As @ result of the likelthood of litigation, Barwell states that the matter was referred to
her and she retained outside counsel on July 24

Barwell then Jaunches into a discussion as to the three types of doenments which conld
be considered “investigations”, again igporing that it is not simply documents that are
sought here. She states that both “internal operation reports and the Fire Marshall’s
report have already been produced to the plaintiffs, She then deals with & third category

!

referred to 2s investigations and veports by expert witnesses.

Dealing first with the Fire Marshall’s report, while the report itself has been produced
Hydro claims privilege over the “observations” made by the two expert observers they
appointed to participate in the obscrvation stage of the investigation.

Stmilarly, Hydro claiws privilege over ivestigations conducted by cutside experts, if
there are any, again making no distinction between documents and the information
contained within documents.  Again, 1 have difficulty with Hydro assuming a
hypothetical position - claiming privilege over investigations, the existence of which they
are not prepared to admit. '
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[48] Barwell then vlalms that the purpose of the motion is a fishing expedition, intended to
obtain copics of privileged and copfidential reports from cxperis refained by
Toromto Hydro to assist in preparing a defence to this litigation.

[49] A question designed to elicit relevant information cap mever be viewed a8 a fishing
expedition, regardless of whether or not it may be privileged. Further, before a party can.
rely on information meeting the evidentiary criteria to make it privileged, they have to at
least adwit that it exists. Establishing that the tnformation they scek to shield came from
experts is the threshold issue before the privilege analysis even begins.

[50] Barwell performs her “slight of words” again in paragraph 20(a), stating that before Tuly
24, 2008, when outside counsel were retained, no investigation. had been carried out by
anty experts retained by Hydro. Butshe dogs not say if any investigation were conducted
by Hydro before that date. She says no one entered the vault for the first few days after
the explosion but fiils to specify how many days. While the Fire Marshall did not entcr
antil the 28", it is still not élest that Hydro was not permitted by them to enter earlier.

[51] Itis also conceivable that Hydro conducied imernal investigations as to the cause of the
explosion. that did not involve having access io the vault. There ware certzinly other
factors that could have been examined during that time frame by Hydro employees, such
as performing tests surounding why the oil may have evaporated, as well as looking into
the possible impact of such an occurrence to see if that was a viable cause.  Nome of this
is mentioned.

{52] Barwell then adds that, efter July 24, excepting any expert witness retained, 0o other
investipations 'were_ cartied out into the cause of the explosion which has not been
produced or over which Hydro has not claimed privilege. This sounds very much like
Barwell is speaking about documents — but the motion goes farther than that

[53] Again, in paragraph 20(b)(i) Barwell refers 1o these investigations (if there were any,
Toronte Hydro does not siate whether there weve). She then goes on to staie that
these investigations, that may or may not bave taken place, were conducted for the sole
purpose of the litigation. How can that possibly be if we don’t even know if they exist?
Why would Barwell feel the need to be enigmatic in her evidenoe?

[54] Barwell then tried to puraphrase Rule 31.06(3), but she got it wrong because she came at
" i backwards. Hydro is not exempted from having to disclose the retainer of an expert
unless they plan to call the expert at trial, They ave, in fact, required to disclose the
existence of all experts as well as their findings, opinions and conclusions unless they
undertake at discoveries not to call the witness. _

{551 Barwell tells usihere are no wiitien reports ot opinions — but that does not address Rule
31 06(3), which Barwell clearty does not appear 1o understand.

[56] At discoveries, however, Hydro counsel was specifically asked about whether or not she
was prepared to give the undertaking not o call this expert evidence at trial, at page 190,
¢question 803:
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Q: Well, on the reports that I'm not sure exist, will you tell me whether you're prepared
io waive your right 1o use the reports?

A: We're going to comply with the Rules

Q: Well, the Rule require you to tell me whether you *re going to waive your right to use
the report or aliernatively, give me the findings and conclusions. - That’s my
wnderstanding of what the Rule says. dnyone else here think differently?

A: We can argue another time

T will not deal with the remainder of the affidavit at this time as the issue of whether or
not the plaintiffs are entitled to examine a second Hydro witness has been adjourned
pending their review of what Hydro has now been orderzd to produce.  Suffice jt 1o say,
ihe Barwell affidavit risses the mark, Jn her atempt to seek an advantage that ooly
applies to certain documents, she refuses fo admit that the docuracmis or even the
information contained within them even exist. At the same time, she relies on some form
of investigation as the basis for Hydro®s position regarding causation, but this she is not
prepared to share. The court is simply expected to accept that everything Hydro knows
a3 10 the canse of the explosion must be viewed as privileged.

I now tum to the questions in issue.

ISSUE NO. 1: the particnlars of the investigation — refusals 12, 13. 14,19, 20, 21 and 22

(591

[60]

[61]

[62]

Hydro also had considerable lead time to prepare for this motion. It is important to bear
in mind that they had also been alerted at discoveries to the need to give an undertaking
not to call the evidence if they wanted to continue to shield it from view. However in
addition to Tefusing to provide the information, they also refused fo undextake o refrain
from relying on if.

Yet durlng all the months that have passed since Hydro set out its theory of the case,
since discovery of its representative and since this motion was first put on the table,
Hydro has never come forward to undertake not to call any expert witnesses it may have
alteady retnined and talked to. Instead, it now refuses to admit it retained any expert
witnesses at all, though frying to shield all its Yavestigations into causation hehind
Ltigation privilege.

For the rost part, what was sought in this line of questions was information - not
documents. Only question 14 deals with 2 docurnent, and in that case, what is sought are
observations, thus, factual information rather than cxpert opinion.

These questions are clearly relevant end the issue of privilege only arises if all of the
toformation in issue came from experts and even then, only if the undertaking
contemplated by Rule 31.06(3) bas been given. In responding to this motion as it did, it
was up 1o Hydro, #s 2 starting point, to stablish wmequivocally that that was the case

gl
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Turning to the svidence, I am unable to conctude that they have met cven this initial
aspect of their onus.

Throughout her evidence, Barweil is cagey about whether or not Hydro even retained
exports or conducted investigations.

At paragtaph 17(b)(iil) on page 9, she claims that any observations made by the exper?
observers who are also “expert witnesses " are privileged

Similarly, at paragraph 17(c)(ii), Barwell discusses the tetainey of an expert (which, T
note, she states was done in the usualcowrse), She claims she took over the drafting of
the retainer agreement for that expert personally.

In paragraph 17(c)(iii), she states that jnstructions were given to the experts regarding
their investigations after the retainer of counsel and that all investigations conducted by
them were undsr the supervision of counsel.

All this evidence suggests that experts were retained. Tt does not, however, indicate that
she information i issue was derived from them.

Having started down the road of trying to set up litigation privilege on the basis of
experts having been retained, Barwelk then goes on to ¢ast doubt on whetber any of them
has aciuaily done anytiing yet that resulted in Hydro obtaining information.

On page 9 of her affidavit, paragraph 17(c), she states:

Apart from the above if there are any investigations which may have been conducted by
ontside expert witnesses, these investigations were made in anticipation of Btigation.

On page 11, at parsgraph 20(b)(i), she states:

As for any investigation carried out by expert witnesses, such investigation {if there were
any, Toronto Hydro does not state whether there were)..

Similarly, throughout the Refusals Chart, Hydro sat on the fence as to whethez ot not any
experts aside from the Fire Marshali had conducted an investigation. For example, at
item 12 they say:

I any investigation was carried out theregfier at the divection of counsel (which is
neither admitted nor denled), it is sulject to liigation privilege

Similar wording was nsed in response to item 14.

An affidavit and a response fo a refusals chart should pot be treated lke a pleading,
where a party may be reluctant at an eatly stage to commit to a position. The level of
evidence required to meet the threshold issoe of whether or not this information even
emupates from experts canmot be treated by Hydroasa hypothetical if they expect 10 hide
their information behind the wall of litigation privilege. The ones was o them to make it

418 327 6405 P. 0127020
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very clear that the shiclded inf son comes frorn experts. This teetering on the fence
has stiipped any value from their evidence that suggests experts were retained as Hydro
fails to assert anequivocally that the information in issue came from those experts.

Even if Hydro had established that the information in jssue came from expests, that
would not have ended the inquiry. They would also have had the onus of proving the
puxpose for which the information was obtained While case law suggests in order to be
able to rely on htigation privilege, Hydro would have had to demonstrate that the
dominsnt purpose of the investigation resulting in all of the information sought was to
address anticipated litigation (se¢ Blank v. Canada [2006] 2 S.CR. 319}, Rule
31.06(3Xa) suggests that this information had to have been colleeted for no other

purpose. 1 need not resolve whether the test is donainant or solc pirpost hers as the
evidence falls short of showing ejther.

Barwell went to some lengths in her evidence to set up a factual context to show that
Ktlgation was anticipated from the start. However, the fact that counsel was retained
within days of the event does not establish that litigation was reasonably anticipated at
that point, Hydro has provided no information as 1o its general practice in cases of this
kind. Again, Barwell’s evidence leaves much io be desired - medin coverage is
generally not an appropriate way 1o prove muck of anything boyond the parameters of a
defamation case. '

! also query how Hydro can show the purpose of any or all imvestigations was
anticipation of litigation in view of Barwell’s equivocal approach to whether or ot the
experts that were retained have actually conducted an investigation as yet. The
uncertainty as to whether or not an expert actually conducted an investigation impedes
Barwell’s ability to show what the dominamt/sole purpose of this hypothetical
investigation was.

Hydro is a public utility, govemed by the Electricity dct, 1998 S.0. 1998, Chapter 13,
schedule A. According to seetion 1 of fhe Act, the purpose of this governing legislation
is to ensure, among other things, the safety of electricity supply in Ontario.

Surely, one of the critical reasons behind any investigation conducted by Hydio or on its
behslf would be to learn what it could to ensure that incidents of this kind could be
avoided in fuhwe -  at Ieast, one would hope that is the case — a8 past of ensuring “the
gafety of the electrical supply in Ontario.” Barwell’s evidence at paragraph 20(b)(i) is

thercfore difficult to understand, though once agaiy, it is worded as a hypothetical:

As for any investigation carried out by expert witnesses, suck investigation (if there were
any, Toronto Hydro does not state whether there were) were clearly carried owl for the
sole purpose of preparing for anticipated Ltigation. They were not conducted for the
purpose of being used in any public investigation, contrary to the plaintiffs’ assertions, or
Jor any other purpose. '

*
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[82]

[83]

(84]

[83]
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Simply kriowing litigation is on its ‘way is not enough to characterize everything done fo
Jestn more about a tragic event as having been underteken solely for the purpose of
addressing that litigation

1t is also extremely difficult to understand how Barwell could possibly state a purpose
hehind an investigation thet may or may net have been conducted, Further, in the
context of Hydxo’s role as a public utility, it is even more difficult to understand that any
end all investigations thai Hydro conducted would have been undertaken solely to
address hitigation and not for any other purpose.

Finally, even if Barwell:

o Had adizitted that the information sought and refused was exclusively derived
from experts; ' :
o Had proved that the experts provided their information in the context of their
investigations;
o Had proved that thoss investigation were undertaken after it was reasonable for
Hydro to have anticipated litigation; and
o Had proved that the sole or dominant purpose of the investigation was to address
this litigation,
Hydro would siill have io address Rule 31.06(3)(#), which deals with the disclosure of
information at discoveries, as distinet from documentary disclosure.

At examinations for discovery, a party is entitled to disclosure of:

the finclings, opinions and conclusions of an expert engaged by or on behalf of the party
being examined that ave relevant to-a magter i issue in the action and of the expert’s
name and address. .

That s the general role. There is an exception to that Rule such that disclosure is not
required where:

(a) The findings, opirions and conclusions of the expert relevant io awy matter inissue in
the action were made for or formed if the preparation for comtemplated or pending
litigation and for no other purpose; and

(b) The party being examined undertakes not to call the expert as a witness at the trial.

This provision appzars in the Rules governing the conduct of examinations for discovery.
The time for invoking the exception to the application to Rule 31.06(3) is therefore ut the
discovery table, at the time that nformation is refuscd on the basis of privilege. The Rule
ia clear is that the undertaking is 1o be given “by the party being examined ™

In 2002, our Divisional Court made thai point in Jones v Niklaus 2002 Ca:&ﬁcllc}nt
5497. In Jones, the plaintiff sought production of 2n expert’s report because of the
Jefendant’s refusal st discovery o give an undertaking not to call the expert as a wiiness

g
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[87]

[88]

[89]

[20)
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at trfal. The defendant bad indicated in first instance that more time was needed before
that decision conld be made: ¢

The Divisional Court held that the rule seems plain in is wording, They were prepared
10 build in limited flexibility, kowever, stating:

In awr view, there is & positive obligation the parly Seeking delay in making the choice

16 dermansirate why it is prematire to huve to make that choice. Ideally a reason might
be stated at the time of discovery. On a subsequent motion the purty ought to present a
cogent reason that would justify the exercise of judicial discretion in favour of further

- delay.

A thirty day extension, running from the releass of the appeal decision, was therefore
granted in that case,

Tu this case, no delay was requested at discoveries. Hydro counse} was ¢xpressly asked
to provide the wndertsking not to call the evidence if she was not prepared to disclose it,
but she refused. In fact,'in the two years plus since these refusals were first given, no
requést has been made by Hydro for further time to decide whether or not it will be
relying on these expert withesses. Nor has Hydro provided any reason on which to base
such a request. They have stili not done so.

Tostead, their in-house senfor counsel mischaracterized in her affidavit how the Rule
operates (sce paragraph 20(b)(iii)). That is inconsistent with Hydro seeking an extension
of the time frame for giving the underteking, sormething anly done for the first time in
mid:motion and after my disposition was clear.

Tt is ironic that having tendered the Jones ¢ase, Hydro then sought to rely on two other
decisions, both from lower courts. Jones was only released by the Divisional Court in
December 2002, that is, after Lofchik J. heard Turner (Litigation Guardian) v. Dyck,
2002 CarswellOnt 4202, which he released in October of that year. Thus, Jones is both
the bigher and more recent agthority. But cven in Twrner, the learned judge expressed his

, scepticism about the party claiming privilege’s inability to make a decision regarding

whether or not to call the expert at trial  Ashe stated:

There is no reason why Rule 31.06(30 cannot be complicd with. In the rare case where
an undertaking is given not to call an expert at trial and that decision has to be
reconsidered in light of subisequent events, leave may be sought and in approprie
cases will be given 1 retraci that andertaking upon the necessary disclosure being
made,

On that basis the court ordered the plaintiffs to comply with their obligations wnder the
Rule 1 am therefore unclear as to how Hydro sees this case as being of assistance to
them. They have still not provided any undertaking to refiain from ealling any experts -
the existence of which they seera to be prepered to deny.

416 327 G405 P.O16-030
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(921 Tnview of Ms. Barwell’s evidence, it came as somewhat as a surprise when Mr. Lavrence
asked at the end of his submissions for time to copsider whether or not to give the
undertaking, Fe Only made the request afier it was clear to him that I viewed Hydio’s
reading of the Rule as incorrect. Absolutely no reason, let alone evidence, was provided
to explain why, more then two years post discovery and more than three years post Joss
Hydro now, for the first time, felf it needed more time to consider whether or not to call
whatever experts it may have retained as wilnesses at rial

[93]1 Accordingly it s orderad that all of the questions within this category that pertain to
investigations conducted by experts shall be answered within 30 days. 1am not satisfied
that Jitigation privilege has been properly established and, even if it had been, this
disclogure is required as Hydro has failed to provide the necessary wndertaking.

[94] To the extent that the information sought comes from non-experts, Rule 31.06(2), (as
qualified by Dionisopoulos v. Provias, such that summaties of their evidence must also
be provided) applies. There is no basis for pxi vilege when non-experts are involved.

ISSUE NO. 2: Praduction of schedule “B” Dacuments ~ refusal no. 24

[95] Schedulé “B” to Hydro’s affidavit of documents rons for 58 pages and ali but the last two
entries refer to e-mails, moning in time from July 20, 2008 — the very date of this
occurrence, Plaintiffs’ counsel was clear that he had no interest in getting his hands on
material that aciually was privileged, bui based on how this schedule is set up, it is
difficult to tell the extent to which the document over which privilege has been claimed
meet the criteria to be ¢ligible for iis application.

[96] To begin with, both litigation and soliciter-client privilege have been claimed for all
1,639 documents. The c-mails are not grouped in categories. There is, in fact, absolutely
o reference at a1l as to what any one of them pertains to.

[97]1 Some refer to individuals having sent or received the e-mail who we know are lawyers
(for example, Shauna Hoare is now Ms. Barwell), but even then, particulatly when
dealing with in-house counsel, there is no indication that the e-mails in question nvolved

 these individuals acting qua-counsel when they sent or received each e-mails. In-house
counsel often wear several hats so being clear that they wero acting as counsel when
involved. in an exchange is a critical component of establishing privilege, at least on a
solicitor-cliext basis,

98] This motion has been outstanding for some time, so Fiydro had ample opporhmity to
address the deficiencies of this schedule. Again, they appesr to have relied on their own
interpretation of what they were and were not required to do.

[99] Hydro was asked to bring the materials to court in the event the court was prepated to
perase the e-mails, but Hydro failed to do so, advising plaintiff’s counsel in court for the
first time that they had been unable to do so as the materials were vohmninous, Though
they exist in clectronic form, #nd presumably could have been downloaded to a disc, that
was not available, either
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[100] Hydro counsel identified Riva Firkel, Lawrence Wilde and Shauna Hoare as counsel
The oaly evidence they have addressing this group of documents is referred to in the
Parwell, atfidavit, at page 9, paragraph 17(c)(). Barwell claims that investigations by
expent witnesses (the existence of which she is ot prepared to admit) were:

initiated in @ series of internal e-mails which deal with the anticipated litigation, the
retainer of Blaney McMurrly LLP and with the initial steps recommended to Toromto
Hydro by Blaney MciMurtry LLP. These include direct communication with Blaney
MeMurtry LLP with respect t0 legal advice and other internal commuwication inwhich
counsel’s advice (Blangy McMurtry LLP's or mine) is referred to and passed io
individuals within Toronto Fydro. All of these e-mails are subject to Litigation privitege
and solicitor/client privilzge.

(101] E was Ms. Barwell’s task to pui the evidence before the court from which the court could
draw its own copclusions, not to state what i and what is not privileged in the face ofa
motion challenging what she has done.

[102] In the comtext of the issue raised here, the failure to have found a way to bring the
documants to court or to explain, in evidence, why that was not possible to do so even in
elestronic form, is seriously problematic for Hydro. Their faflure to group the e mails by
subject and to indicats who the players are is equally so. Once again, Hydro used a very
broad brush to make their position opaque.

[103] Accordingly it is ordered that al} documents within schedule “B™ shali be produced
within 30 days, except for those where one or more of these individuals appear 45 either a
sender or recipient. In the context of this case, a boiler plate approach to schedule “B” is
aot acceptable.  Here, [ am giving counsel the benefit of the doubt on the basis that at
least one player in each ¢ muil has been identified as counsel.

[104] Mz Charney, wary of stepping on privilege properly cleimed, has also suggesied that, 0
the extent that Hydro takes the position that any of the docurnents ordered to be produced
should be protected, Hydro should be prepared to put those documents together for yny
inspection. I am prepared to deal with the mater in that way on the basis that I receive a
list of those documents over which privilege is maintained no later than 20 days from the
release of this order. '

ISSUE NO. 3: production of 2 summary of schedule “B” Documents

[105] In view of my order above, this s no longer being pursued, other than on an alternative
basis, in the event that 1 had not been prepared to order disclosure as per Tem 2, shove.

[106] Hydro counsel egreed that if the document rofers to information obtzined, that should be
disclosed but counsels’ views regarding what was obtained should not be. This is an
appropriate Kmitation and it is so ordered, but only in the alternative.

4: Production of cxpert veports, if anv exist— refusal 27 and 28
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[107] Late in the day, Hydro counsel advised that, at this junctire, experts had been retained
but that no written reports had been reeeived as yet, except for one report, which he
described as “factually based” only: He claims this report expressed no opinions and he
believed it had been produced. ‘Plainiffs’ counse] maintains that he had not seen it.
Hydro advised they were prepared to produce it.

[108) To the extent that any of these reporis was prepared by anyone other than an expert
qualified to opine as to the cause of this loss, they shall be disclosed within 30 days.

[109] As po undertaking has been given by Hydro to refrain from calling any of the experts
who may have created these reports as witnesses at trial, Hydro is already required to
disclose the findings, opinions and ,conclusions contsined in them.,  The reports
themsetves must also be produced within the timelines stipulated by the Rules if the
witnesses are going to be relied on at trial. No order is needed at this tme.

[110] 1am not prepared 1o give Hydro additional time to decide whether or not to undertake not
to call evidence it wishes to withhold from scrutiny. They did not ask for added time at
discoveries, merely disputed the need o do so. They have come 10 this court and only
asked for time after becoming aware of how I planned to rule. No cogent reason has been
presented as all for the request, let slone 2 reason contained in evidence properly

submitted to the court. To give them additional time at this point in the face of clear
‘urisprudence — which they filed- would create an unfortunate precedent.

[111] To the extent that new reports are obtained, Hydro has an ongoing obligation to notify all

parties and to provide the findings; opinions and conclusions within them as they are
. received unless they undertuke at that time not to call the experts as a witnesses at trial.

ISSUE NO. 5: provide findings of experts who prepared reports « refusal 29
[112] Inview of my Sndings with tespect to fem 1, these shall be produced within 30 days.

advisement no. 15

[113] On the basis of this Rule, as qualified by the Dionisopoulos vase, this question shall be
answered within 30 days. .

ISSUE Nha 7+ were the condifion of service brought to the atfention of Gonte — items 1 and

s

[114] Hydro withdrew their objection to the questions, reworded as follows: What steps does
Hydro take to bring the Conditions of Service to the attention of its clients? They shall
respond to that question within 3 days.

ISSUE NO. 8: Technical guestions about power distribytion — fusals 4, 5, 8. 9, 10 and 11

[115] 1reserved my decision regerding these questions and consider them now in the context of
what I have already decided

N P —
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As noted garlier, Hydro has not given an und ing niot to call any expert witness who
may have already provided finings, opinions of conclusions either verbally or in writing.
As a result, if they already have any information about:

o Whether Gonte installed the correct number of heat detectors in the vault (item 4);

o What they likely set the rate ai (item 4)

o Whether the following could or did affect the operation of the transformer at 2
Secord: power outages; branches on wirss; phase imbalances on the 43M32
feeder; the explosion at Woodbine and O’Comnor, and if so, how (items 8,9, 10,
and 11)

Hydro shall provide it within 30 days. My Reasons above apply here, as well.
Ttem 5 is & facitual question for Hydro which their staff should surely be able to answer,

Presumably, they have a protocol for things of this kind,  They shall provide the
information sought within 30 days.

ISSUE NO. 9: guestions sceling to elicit Hvdra’s position on causation — items 16 and 17

[118]
[119]

[120]

[121]

[122]

1123]

"This item was also taken upder reserve.,

In its statement of defence, Hydro admits that white smoke or vapour emerged from the
ventilation fang in the vaul hefore this event. The explanation they provide for that is a
seference to mineral oil within the transformers having evaporated, though it is not clear
if'this is offered as an explanation for the smoke.

Hydro pleads that the superintendent or Gonte staff of 2 Secord called Toronto Fire and
that the latter exacerbated events by opening the vault, causing oxygen to enter it, mix
with evapotated oit and create an explosive mix.

The question remains: why did the oil evaporate in the first place or was there any othet
reason for the smoke? Tt has now been some time since Hydro delivered its statonent of
defence and the Fire Marshall has released its roport. The Fire Marshall actually speaks
of an oveiflow rather than the evaporation of the transformer oil as a catalyst for the
event.

Hydro must have a theory they will advance at tral as to why the wansformers
overheated which led fo this and there must be a factual basis for their belief. Again, if
the information and belief is their own, reached independently of cxperts, ii must be
disclosed. There is no basis for claiming privilege. Tf, on the other hand, this belief is the
result of an expert’s view, whether expressed in writing or orally, the facts on which it is
based, findings, opinions and conclusions must be disclosed as no undertaking to refrain
from relying on that expert at trial has been given.

This information shall be produced within 30 days.

ISSUE 10: under advisements 5,7 and 16.

P.019-020
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[124] Hydro somehow neglecied to provide a responding position for this ¢hart. The motion is

[125]

adjourned sine die'so that process can been completed. Unless they are prepared to
provide answers as sought, they shall provide a responding chart within 20 days.

As this will be a short motion, it should be brought returnable befors me but on 2 regular
motions list. As the file is an 08 file, it will likely be returned to Cooksville, so counsel
will have to prascipe the file at least 10 clear days before the return of the new motion
date. They should also check with the 10" floor at least 3 days before the schedulfed date
to ensure that the file has surived.

ADDITIONAL DISCOVERY of NEW WITNESS

{126]

The parties agree that it would be appropriate to adjourn this part of the motion sine die
until what has been ordered to be produced has been. 1t may be that the plaintiffs lcam
all they need from the materials ordered produced, such that a further examination is not
something that needs to be considered. I therefore adjoum this aspect of the motion sire
dic, but I shall remain seized of it,

COSTS

[127]

Myr. Chamney did not have a cost cutline today so I was unable to deal with costs. As
there were two aress in which 1 had reserved my decision, and a few matters remain,
eosts are adjouwrned for now. In the event that partics are unable to agree, I can be spoken
to within 30 days of the end of this process (this will depend on whether or not item 10
can be Tesolved withoui court i tion).

Date: 2012-02-16
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