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ENDORSEMENT

(1]  This is an appeal from an QOrder of Master Haberman, requiring the defendant (Toronto
Hydro) to answer certain questions that its representative refused to answer on his examination
for discovery by the plainiiffs’ counsel, The motion was supported before the Master and on the
appeal before me by counsel on behalf of the third parties Gonte Construction Limited and City
of Toronto

Backevound

[2]  This is a certified class action atising out of & fire and explosion on July 20, 2008 in the
underground hydro vault of a real estate development located at 2 Secord Avenue in the City of
Toromto (2 Secord).

[3]  Toronio Hydro mainfains and operates Toronto’s elechiical distiibution system
infrastructure. It owned, operated or conirolled the electrical vault, which housed two electrical
transformers,

[4] The development at 2 Secord includes about 300 residential apartments, adjacent
iownhouses and leased commercial space. The tlass is composed of persons who rented a unit,
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ordinarily resided in a unit, were present in a unit, owned propeity in a nnit or owned one o
more ymis in 2 Secord,

[5)  The office of the Fire Marshall invesiigated the fire and explosion and concluded that a
major electrical storm, lasting for several hours, had Jikely stressed the transformers leading to
their overheating. Mineral oil escaped or leaked through vents in the transformers and boiled or
vapotized as a result of the heat The gases given off by the oil and other burning substances
were likely ignited when they came into contact with arcing electiical conductors within the
voom. Ignition of the gases was fuelled by oxygen entering the vault when the door was
momentarily opened by Fire Depamtment personnel, A powsrful and destuctive explosion
happened shortly after.

[6]  The Fire Marshall found that there was no heat detection system in the vault. The hydro
transformers in the vault were equipped with a heat detection sysftem, but it was not connected to
the building’s alarm system. The plaintiffs say that if the detection system had been properly
connected, there would have been early warning of the overheating of the transformers and the
explosion and fire would have been averted

(7]  The fire and explosion had serious consequences. Many oceupants of the building were
required to evacuate their units and to find alternative accommodation. They sustained damage to
thenr units and their property

[8] This action was certified under the Class Proceedings det, 1992, 8.0. 1992, ¢. 6, on
consent, on April 23, 2009, by Lax T, who was the case management judge at the time. The
common issues include whether Toronto Hydio owes a duty to the Class in relation o the design,
operation, monitoring and maintenance of the hydro vault, whether it breached that duty of care
and if so, how. The cause of the fire and explosion will be one of the central issues at the
common issues trial.

[91 I have been case managing this proceeding since September, 2009, when T took over case
management from Lax J. Master Haberman has been appointed to hear various motions arising
in this proceeding.

Summary of the Questions at Issne

[10]) Toronto Hydro appeals portions of the Master’s order dealing with:

(a)  the refusal of Toronto Hydro to provide particulars of the investigations that it
cartied out, either on its own or through others;

()  the refusal of Toronto Hydro to provide the findings and conclusions of experts
that it retained;

(c) the refusal of Toronto Hydro to answer certain technical questions posed by
plaintiffs’ counsel conceining the matters at issue;
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(@  the efusal of Toronto Hydro to answer questions about its “theory” or “position”
on the cause of the explosion and fire.

[11] As argued by counsel on behalf of Toronto Hydro, the appeal really broke down to iwo
main issues: the obligation, if any, of Teronto Hydro to provide information conceining the
results of investigations that it conducted internally or through experts; and the obligation of
Toronto Hydro to respond to questions concerning the canse of the oveiheating of the
wansformers.

The Standard of Review

[12] The patties are in agreement that the standard of review on an appeal from the Master is
set out in Zeifoun v. Economical Tnsurance Groyp (2008), 91 O.R. (3d) 131 (Div, Ct) at paa
40, affd 2009 ONCA 415. Justice Perell has desciibed this standard of review in Creative
Career Systems Inc. v. Ontario, 2012 ONSC 649, [2012] 0. ), Ne. 262 (S.C.J.) at paras. 20-21 as
follows:

A Master's decision should not be interfered with unless the
Master made an error of law, exercised his or her discretion on the
wrong prineiples, or misapprehended the evidence such that there
was a palpable or oveiriding emror: Zeiroun v. Lconomical
Insuramee Group (2008), 91 OR (3d) 131 (Div Ct.); affd. (2009),
96 O.R. (3d) 639 (C.A)

When the Master has decided a matter of law, which includes
determinations of whether a question is relevant or whether
evidence is privileged, the standard of review is correctness:
Leadbeater v. Ontario [2004] O.1. No, 1228 (8.C.J) at para. 29;
Kennedy v. McKenzie, [2005] O.J. No. 2060 (5 CJ ) at pata. 13.

The Decision of the Master

[13] In careful and thorough 1easons, reported as Kenmedy v. Toronto Hydro-Electric System
Lid, 2012 ONSC 1088, [2012] O.J No. 682, Master Haberman reviewed the discovery
lranscript, the questions at issue, the evidence before her and the positions of the parties. She
ordered that Toronto Mydio answer the contentious questions. The Master clearly considered that
the positions taken by Toronto Hydro on discovery were unreasonable. She was also crifical of
the evidence produced by Toronto Hydio on the motion ~ an affidavit sworn by Ms. Shauna
Barwell, a lawyer in Toronto Hydro’s legal division ~ which she described as evasive, internally
inconsistent and equivocal.

[14] I would not disagree with these observations of the Master. | would add that some
portions of Ms. Barwell’s affidavit consisted of evidence that was cleaily based on information
and belief, which failed to disclose the source of the information or the fact of belief, contrary 1o
Rules 4.06(2) and 39.01(4) of the Rules of Civil Procedure, RR.O. 1990, Reg. 194, As well,
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some portions of the affidavit were pure argument and advocacy, which have no place in an
affidavit.

[15] More to the point, however, having reviewed the evidence before her in detail, the Master
made express findings of fact that Toronto Hydro bad not discharged the onus of establishing
that the reports in question were subject to litigation privilege — that is, that the sole o1 dominant
purpose of the 1epoits was for use in litigation.

[16] In this 1egard, the Master noted that, on the examination for discovery, Toronto Hydio’s
representative, M. La Pianta stated that Hydro would typically investigate a transformer failue
that occurred in catastrophic circumstances for the purpose of determining the cavse of the
failure He testified that such investigations were done in the ordinary course of business by
Hydro and that “more often than not”, the investigation was done by a third party. The Master’s
observations on Toronto Hydro’s position on discovery and this evidence of M:. La Pianta ae
set out at paras 6 to 18 of her reasons,

171 When counsel for the plaintiffs asked, on discovery, whether the witness wonld make
inquities concerning the nature of the investigation conducted by Toronto Hydro after this
incident, the flat answer by counsel for Torento Hydro was “no”. Counsel for Toronto Hydro
stated:

... Toronto Hydro knew immediately that there was going fo be
litigation and therefore the investigation regarding this matter
immediately became privileged because it wag all in anticipation of
litigation.

{18] The position taken by Toronto Hydro, through its counsel, is that immediately on the
relainer of external counsel, which occutred within a few days of the fire, all investigations of the
fire and explosion were conducted at the request of and vnder the supervision of counsel and the
findings, conclusions and observations of these investigations were therefore under an
impenetrable cone of privilege. This position was maintained before the Master and before me.
Essentially, in this case, Toronto Hydro has refused to answer any questions about its
investigation, whether mnternal or otherwise,

(191 The Master obseived, at paras. 19-20:

The examinations for discovery of Hydio's representative took
place in December 2009, more than a year after this loss. In its role
as a public utility, it is reasonable to assume that by the time
discoveries had taken place, Hydre had vndertaken some level of
investigation to determine possible cavses of the explosion in order
to avoid a iepeat of the incident, Clearly, Hydro has some idea of
why this incident occurred as they have a concrete theory for the
loss set out in their pleadings. This theory had to have been based
on some form of instigation [sic].




Apr 300 2012 11:37AM Ho BETT P 6/15
" Page: 5

By the time this motion was heard, more than two years had passed
since Hydro's witness was examined for discovery. It is therefore
also reasonable to assume that by now, to the extent that any of the
information they have regarding what may have caused 01
contributed to the explosion came from experts, Hydro has
addressed its mind to whether or not those experts will be called as
witnesses at trial

i20] Against this background, the Master then made a thorough review of fhe affidavit of
Ms. Barwell filed in response to the motion 1o compel answets to the refusals. The Master
observed that in its thivd party claim against Gonte Construction Limited, Toronto Hydro had
made allegations going to the issue of causation that made it clear that it must have had a theory
of causation to ground these allegations and that it must have had some internal or external
expertise and some sort of investigation in order to ascertain the facts upon which its theory was
based. She noted that Ms. Barwell was evasive about whether Toronto Hydro had actually
retained any experts

[21] The Master made express findings that the affidavit of Ms. Barwell did not discharge its
onus, which Toronto Hydro admits it bears, of establishing that the information requested by the
plaintiffs was subject to litigation privileps, For example:

{a) atparas. 23 and 24, the Master observed:

During the course of discovery of Hydio's representative, Hydro
refused to disclose several kinds of infoimation (as distinct fiom
documents) on the basis of litigation privilege. Tt is trite law that,
as a result, Hydro now has the onus of selting up a factual basis to
suppori that claim by filing the necessary evidence. The evidence
ought to have been clear and sufficiently detailed to allow the couit
so assess whether the privilege asserted had been made out In
lavge part, that is not what was done.

Often, what a party has chosen not to say is equally or even more
telling that [sic] what they have omitted. Overall, I found the
Barwell affidavit to be evasive and to some extent inconsistent
within itself The way in which Shavna Barwell framed her
evidence made it difficult to relate her evidence to the matters in
issue.

(b} at para, 27:
Thus, Hydro could have easily indicated that some or all of its

investigations were conducted by experts if that was the case and
then moved on to set up a factual manix fiom which the couwt
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might conclude that that information was therefore privileged. If
Hydro gleaned any information as to the cause of these events
from anyone other than experts, that infoumation ought to have
been provided when their ieptesentative was examined for
discovery, as it was relevant but not privileged. That is not what
happened.

(¢) at paras. 73 and 74, the Master found that the evidence “fell shoit” of
establishing that the dominant purpose of the investigation was for the purpose of
litigation:

An affidavit and a response to a refusals chart should not be treated
like a pleading, where a party may be reluctant at an early stage to
comunit to a posiiion, The level of evidence required to meet the
threshold issue of whether or not this information even emanates
from experts cannot be treated by Hydio as a hypothetical if they
expect to hide their information behind the wall of litigation
privilege The onus was on them to make it very clear that the
shielded information comes from experts. This teetering on the
fence has stripped any value from their evidence that suggests
experts were retained as Hydio fails to assert nnequivocally that
the information in issue came from those experts

Even if Hydio had established that the information in issue came
from experts, that would not have ended the inquiry. They would
also have had the onus of proving the purpose for wluch the
information was obtained. While case law suggests in order to be
able to rely on litigation privilege, Hydro would have had to
demonsnate that the dominant pwpose of the investigation
resulting in all of the information sought was 1o address anticipated
litigation (see Blank v. Canada [2006] 2 5.CR. 319]), Rule
31.0603)a) supgests that this information had to have been
collected for ne other purpose. 1 need not resolve whether the test
is dominant or sole purpose here as the evidence falls short of
showing either,

[22] There was ample evidence to support the Master’s conclusions on this issue. She made no
palpable or over-riding error in the assessment of that evidence. While a question of piivilege is
a question of law, the determination of the underlying facts on which the claim is based is a fact-
finding exercise.

[23] Moreover, [ am: respectfully in complete agreement with the Master’s conelusion on this
issne. There was evidence before her that Toronio Hydio’s usual practice was to investigate
“calastrophic” transformer failures using oufside personnel. Ms, Barwell did not contradict this
evidence. The fire and explosion on July 20, 2008 was “catastiophic™ in any meaning of the
word,
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[24] It makes complete sense that Toronto Hydro would conduct an investigation. A sexious
accident had occurred affecting a major residential complex. Toronto Hydro is a public utility
responsible for the operation of several thousand hydro vaults. Tt would surely have an interest in
invesligating the incident to determine its cause and whether action needed to be taken to prevent
similar accidents fiom occuiring at other facilities The electrical industry in Ontatio is highly
regulated and dishibutors are subject to strict performance and safety standards and audits. I
agree with the Magter that it is simply inconceivable that Toronto Hydro did not conduct a
thorough investigation of the mncident.

[25] In my view, having concluded that Toronto Hydro had not established a factual basis for
the existence of privilege in connection with its investigations of the explosion, the Master inade
1o eiror in her application of the law of privilege to the facts befoie hex.

[26] The Master then observed, at para 81 and following, that even if Toronte Hydre had
established that its information about the incident had come exclusively fiom experts, retained
for the pwipose of litigation, it would still be necessary for Toronto Hydio to address the
requirements of Rule 31.06(3), which provides:

(3) A party may on an examination for discovery obtain disclosure
of the findings, opinions and conclusions of an expert engaged by
or on behalf of the paty being examined that are relevant to a
marter in issue in the action and of the expert’s name and address,
but the party being examined need not disclose the information or
the name and addiess of the expeit where,

(2) the findings, opinions and conclusions of the expert relevant to
any matter in issue in the action were made or formed in
preparation for contemplated or pending litigation and for no other
pulpose; and

(b) the party being examined undertzkes not to call the expert as a
witness at the trial.

|27] When questions were asked on Mr. La Pianta’s discovery about the findings, opinions
and conclusions of Toronto Hydro’s experts, the standard, glib, unhelpful and self-serving
1esponse o questions about the results of investigations was “we’ll comply with the rules”.

[28]) The Master was highly critical, in my view 1ightly so, of Toronto Hydro’s
misinterpretation and misapplication of Rule 31,06(3) with respect to expert reporis. As the
Master pointed out, at para. 84 of her reasons, “[T)he time for invoking the exception to (he
application to Rule 31.06(3) is therefore at the discovery table, at the time that information is
refused on the basis of privilege The Rule is clear is that the undertaking [not to call the expert
as a witness at tial] is 10 be given *by the party being examingd.™

[29] The submission of Toronto Hydro on the motion before me was, essentially, that a paity
does nol have to disclose the findings, opinions and conclusions of an expert tmtil such time as it
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considers it appropriate to do so, in all the circumstances, having regaid to the complexity of the
case, the state of discovery of the vaiious patties, the proximity of tiial and the disclosure of
experl repoits or opinions by other paities. In the submissions before me, Toronto Hydro's
position boiled down to the assertion that it did not have to comply with the rule vntil such time
as the plaintiff had produced its own expert reports.

[30] Toronto Hydro argues thar the Master's decision was wrong in law or based on an
improper exercise of discretion, because Rule 31.06(3) does not specify when the election musl
be made. It says that flexibifity is required and the election not to call the expeit need not be
made at the time the question is asked It relies on ZTurner (Lirigation Guardian of) v. Dyck,
[2002] O.1. No. 4775 (8.C.J) one of the authorities refered to by the Master, and Wilson v
Young {2008), 93 O.R. (3d) 374 (5.C.1)), a decision of Master Graham. It says that the approach
taken by the Master is a technical reading of the rule which “strips a party’s 1ight fo asseit a
1ecognized and well established privilege on a technical reading of the applicable rule”,
discowrages eaily resort to experts and “rewards a party that elects to do nothing to define and
advance the central theories of its case, but rathe: encourages it to go on a fishing expedition fo
force the defendant to disprove negligence™.

[31] The reliance by Toronto Hydro on Turner (Litigation Guardian af) v Dyck is entirely
misplaced In that case, the paity opposing disclosure under Rule 31.06(3) argued that such
disclosure of experl opinions might prejudice their discovery of the opposite party by giving him
an wnfair advantage preparing for the examination, They argued that Rule 53 03, deahng with
pre-trial disclosure of expert reporis, provided the appropriate mechanism.

[32] This submission was rejected by Lofchik T., at pavas. 13-17:

With respect, plaintiffs’ counsel is confusing the puiposes of 1ule
3106 and rule 53.03. Rule 31 relates to the disclosure of
information and Rule 53 1elates to the calling of expert evidence at
wial. In order to comply with Rule 31, the plaintiffs ae not
required to produce the expert's ieports but they are required to
disclose the factual basis of expert evidence 1elied on, namely the
findings, opinions, and conclusions of any experts to be called at
trial that relate 10 a matter in issue in the action as well as the
expeit's name and address. The cases relied upon by the plaintiffs
deal with the production of expert repoits piior to trial and may be
distinpuished on this basis.

If the findings, opinions and conclusions of the expert were made
in prepaiation for contemplated or pending litigation and no other
purpose, they need not be disclosed if the party undertakes not to
call the expert as a witness at trial.

I am somewhat skeptical of the plaintiffs' argument that they
cannot make a decision with respect to whether an expeit's
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evidence will be called at trial without first examining the
defendant. The plaintiffs know now what the natwe of their claim
is, the case they have to make and the evidence that will have to be
called to support that case, There is no reason in my view why 1vle
3106(3) cannot be complied with, In the rare case where an
undertaking is given not to call an expeit at irial and that decision
has to be reconsidered in light of subsequent events, leave may be
sought and in appropriate cases will be given to retract that
undertaking upon the necessay disclosure being made. An Order
will issue that the plaintiffs, as pait of their Examination for
Discovery, comply with 1ule 31.06(3).

The scope of "findings, opinions and conclusions” in rule 31.06 is
broad and includes information and data obtained by the expett,
contained in documents or obtained through interviews on the
basis of which conclusions are drawn and opinions are formed.
The information and data can include 1esearch, documents,
caleulations and facival data and the words "findings, opinions and
conclusions” are broad enough to include the field notes, 1aw data
and records made and used by the expert in preparing his or her
report to the extent that factual wnderpinnings in support of the
opinions or conclusions are not set out in the report. To the extent
thal the opinions and conclusions in the report are based upon
information communicated by counsel to the experts, even though
the result of research and the woik product of counsel, the
provision of such information to the expests and the reliance upon
same by the experts in ¢oming to their opinions and conclusions
waives any privilege which may attach to such information.
(Ontaio (Attorney General) v. Ballard Estate (1994), 20 O R. (3d)
189; Award Developments (Ontaiio) Ltd v. Novoco Iintexprises
Limited (1992), 10 O.R. (3d) 186; Cheaeney v. Peel Memaorial
Hospital (1990), 73 O.R. (2d) 794; Kaptsis v. Macias and Prochilo
Brothers Auto Collision Limited (1990), 74 O R (2d) 189).

The obligation in rule 31.06(3) is not restricted to final findings,
opinicns and conclusions of experts nor to written repoits; it
requires disclosure of any finding, opinion o1 conclusion of an
expert that is expressed in a sufficiently coberent manner that it
can be used by counsel,

[33] Noi does Wilson v. Young assist the defendant. That case involved an expert inspecting
praperty wnder Rule 32. The Master simply held that the party conducting the inspection was
required 1o comply with Ruole 31.06(3) by either undertaking not to call the expert at wial or by
disclosing the expert's findings, opinions and conclusions, The Master imposed a deadling for
making the election.
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[34] Toronto Hydro submitted that the practice of civil litigation in this province wonld be
thrown into chaos if parties were 1equired to comply with the literal requitements of Rule
31 06(3). Counsel submitted that plaintiffs and defendants would delay in obtaining expert
reports for feq that they would be required to disclose them on discovery.

[35] 1 do not agiee with this submission, Responsible counsel know the impoitance of
relaining reputable experts at an eaily stage They also know that they should go to discovery
prepared to either disclose the “findings, opinions and conclusions™ of their experts or to give the
undertaking not to call the person as a witness, Disclosure of this kind suppotts the puipose of
discovery, namely enabling a paity to know the case it must meet, narrowing the issues and
promoting settlement. The approach suggested by counsel for Toromto Hydio does just the
OpposLle.

[36] Moreover, Rule 53.03(1) of the Rules of Civil Procedure, RR 0. 1990, reg. 194, requires
that expert repoits be served at least 90 days before the pe-trial conference and Rule 50.11
provides that expert repoits are to be provided to the presiding judge or case management master
al the pre-trial conference This is with a view to resolving the action, nmrowing the issues and
promoting the just, expeditions and least expensive disposition of the proceeding (Rule 50 01).
The early disclosure of expeit findings, opinions and conclusions at discovery facilitates all these
objectives and allows the partics to complete their trial preparation in a timely and efficient way.

[37] I acknowledge that the rule is not always observed as carefully as it should be. Too often,
however, the statement “we will comply with the Rules” is used to shitk compliance with the
Rules.

[38] On some occasions, counsel — working cooperatively and with a view to discharging their
oblipations to their clients and the court —reach agreement on a timeline for the disclosure of the
relevant inforimation. This addresses the issue responsibly, fairly and up front.

39] In other cases, where a paity can establish a legitimaie 1eason to delay compliance with
the rule, the court has discretion to extend the time In this regard, the Master veferred to the
decision of the Divisional Cowrt in Jones v. Niklays, [2002] O.J. No. 4956, in which the Cowt
indicated that there may be scope for flexibility in the application of the suict language of Rule
31.06(3) where a party seeks to defer the election not to call an expert at frial. It stated, at paras.
11 and 12:

On the plaintiff's motion to compel discloswe because of the
defendant's refusal at the time of the discoveiy to give an
undertaking not to call the expert as a wilness at frial, defendant's
counsel advised the motions judge she still needed more time to
make her decision The motions judge took away that time, and
with it the defendant's option, in ordering production of the report.
No reasons were given, but apparently she did not recognize she
had the discretion to make any different order,
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The wle seems plam in its wording. However, we agree with Ms.
Ring's submission that some flexibility is required. At the fime of
the examination for discovery a party may be prejudiced by the
need to prematurely make the election contemplated by the e A
strict interpretation of the rule may encourage paities to delay
obtaining expeit reports until after the examination for discovery,
thus undermining the efficacy of the lifigation process. Rule
31.06(3) 1ecognizes the importance of ealy, comprehensive
disclosure. The exception, for a repoit which may be privileged,
must be positively asserted and ouly then upon the required
undertaking not to call the expert as a witness at trial. In onr view,
there is a positive obligation on the party seeking delay in making
the choice to demonstrate why it is premature to have to make that
choice. Ideally a reason might be stated at the time of the
discovery. On a subsequent motion the party ought to present a
cogent reason that would justify the exercise of judicial discretion
in favour of a further delay.

The Master ovdered in this case that the questions be answered - at paras. 93 and 94:

Accordingly it is ordered that all of the questions within this
calegory that peitain to investigations conducted by experts shall
be answered within 30 days. I am not satisfied that litigation
privilege has been propeily established and, even if it had been,
this disclosme is requited as Hydro has failed to provide the
necessary undertaking.

To the exient that the infoimation sought comes fiom non-experts,
Rule 31.06(2), (as qualified by Dionisopoulos v Provias, [1990]
0.]. No 30, such that suminaries of their evidence must also be
provided) applies. There is no basis for privilege when non-expeats
are involved.

Toronto Hydro further time to comply with Rule 31 06(3) — at paras, 107 —111:

Late in the day, Hydro counsel advised that, at this juncture,
experts had been retained but that no wiitten 1eports had been
1eceived as yet, except for one report, which he desciibed as
"factually based" only. He claims this report expressed no opinions
and he believed it had been produced Plaintiffs' counsel maintaing
that he had not seen it Hydro advised they were piepared to
praduce it.

No 5811
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In the exercise of the discretion that she undoubtedly had, the Master declined to give




Apr. 30

(42]

2012 11:40AM

Page: 12

To he extent that any of these reports was prepared by anyone
other than an expert qualified to opine as to the cause of this loss,
they shall be disclosed within 30 days

As no vndeitaking has been given by Hydro to refrain from calling
any of the experts who may have created these 1eports as witnesses
ai trial, Hydro is already required to disclose the findings, opinions
and conclusions confained in them. The reports themselves must
also be produced within the timelines stipulated by the Rules if the
witnesses are going to be relied on at trial. No oider is needed at
this time,

I am not prepared to give Hydro additional time to decide whether
or not to undertake not 1o call evidence it wishes 1o withhold from
scrutiny, They did not ask for added time at discoveries, merely
disputed the need to do so. They have come to this cowrt and only
asked fov time after becoming aware of how I planned to rule No
cogent reason has been presenied as all for the request, let along a
reason contaited n evidence properly submitted to the comt. To
give them additional time at this point in the face of clear
Jnasprudence - which they filed - would create an unfortunate
pecedent.

To the extent that new reports are obtained, Hydro has an ongoing
obligation to notify all parties and to provide the findings, opinions
and conclusions within them as they are received unless they
undertake at that time not to call the experts as a witnesses at trial

No 5611

P
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The Master's refusal to allow additional tume was a discretionary decision within the

scope of her jurisdiction. The Master was very familiar with the ciicumstances of this litigation
and was well positioned to make soch a decision, As the Master noted, Toronto Hydro had
presented no cogent reason for its request, Hey decision is entitled to deference. In any case, I
vespectfully agree with it

[43]

“position™ on cansation. The specific yefusals were at questions 789 to 792;

[44]

To advise whether Hydio developed a theory to date as to what
cavsed the transformers to become overheated, what caused the
overheating, and what is Hydro’s position on why the transformers
overtheated. To advise what facts Hydro relies upon to support
whateves theory it has as to why the transformens overheated,

The remaining issue before me relates to questions having to do with Toronto Hydro's

These questions appear to stem from Toronto Hydio’s statement of defence in whicl i 1s

alleged that the nansformers overheated causing the mineral oil within them to heat to the point
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of evaporation. The pleading states that this caused the vault voom to become filled with a “thick
while vapour of evaporated oil” The pleading goes on to state that seconds afier the door to the
vault was opened and then closed by Toronto Fire Department personnel, there were a series of
explosions caused by oxygen spreading through the vault, mixing with the evaporated oil and
“reaching levels that created an explosive mix

(45] Clearly, at the time the pleading was prepared, as the Master noted, Toronto Hydro had a
theory of cansation that must have been based on some form of investigation.

[46]  With 1espect to these questions, the Master concluded at paras. 121 and 122:

The question remains: why did the oil evaporate in the first place
or was theie any other reason for the smoke? It has now been some
time since Hydro delivered its statement of defence and the Fiie
Marshall has released its report. The Fire Marshall actually speaks
of an overflow rather than the evaporation of the tiansformer oil as
a catalyst for the event.

Hydro mst have a theory they will advance at (rial as to why the
transformers overheated which led to this and there must be a
factual basis for their belief. Again, if the information and belief is
thelr own, reached independenily of experts, it must be disclosed.
There is no basis for claiming privilege. If, on the other hand, this
belicf is the result of an expert's view, whether expressed in
wiiting or orally, the facts on which it is based, findings, opinions
and conclusions must be disclosed as no undertaking to refrain
L[iom relying on that expert at trial has been given.

[47}  Inmy view, the question is proper and the Maste1’s conclusion is corvect,

[48] In coming to this conclusion, I do not agiee that a paity is required to answer a question
such as “telt me the theory of yowr case.” Nor does a paity have an obligation to express an
opinion about the conduct of another party that he or she did not witness: see Tilstra v. Hospital
Jor Sick Children, [2001] O.J, No. 3398 (S.C.1) at pava. 6; Liebig (Lirigarion Guardian of} v
Chuelph General Hospital, [2008] O.3. No 280 (Div. Ct.) at paras. §-11. There may, however, be
complex cases mvolving question of mixed fact and law, where a party can be required to
disclose its “posilion” in the interests of full disclosure of the “maiters in issue” in the action: see
Six Nations of the Grand River Band v. Canada (Afrorney General) (2008), 48 OR. (3d) 377,

[2000] O.1. No. 1431 (Div. CtY; Law v. Zurich Insurance Co. (2002), 21 CPC. (5" 280
(8.C.1).

[49]  Idoagiee, however, that the defendant has an obligation to answer a question such as:

At paragraphs 8 and 14 of your statement of defence it is alleged
that the mineral oil witkin the ttansformer overheated, causing it to
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evaporate, What knowledge, information and belief do you have
conceining the cause of the overheating?

[50] Counsel for Toronto Hydro acknowledged that, framed this way, the question would be
proper. This s, in substance, what the Master ordered Toronto Hydro to answer. I agree with her
decision in this regpect.

Conclusion

[51] For these reasons, the appeal is dismissed, with costs. If the parties are unable to agree on
costs, written submissions, no more than five pages in length, excluding the costs owtline, shall
be submitted to me, care of Judges’ Administration. The plaintiffs shall make their submissions
within ten days of the release of this endorsement and the defendant shall have ten days io reply.

CR Brdgt

G.R. Strathy 1.
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