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by Friday, April 15, 2011 The AGO may serve and file with my
office responding written cost submissions by Friday, April 29,
2011. Such responding cost submissions must include a bill of costs
setting out the costs which that party would have claimed cn a
full, substantial and partial indemnity basis. If a party oppoesing a
cost request fails to file its own bill of costs, as T have directed, 1
may take that failure into account when considering the ohjections
made by the party to the costs sought by the other party 3! The
costs submmissions shall not exceed three pages in length, excluding
the bill of costs.

[73]1 1 wish to thank all counsel for the high guality of theix
written and oral submissions. They were of great assistance

Motion dismissed.

Zurich Insurance Company Ltd. et al. v.
Ison T.H. Auto Sales Inc.

[Indexed as: Zurich Insurance Company Ltd v Ison TH Aute Sales Inc]
2011 ONSC 1870
Superior Court of Justice, Strathy J March 25, 2011

Insurance — Subrogation — Control of litigation — Insurer paying
insured portion of claim under insurance policy — Insured retaining
uninsured claim and claim for its deductible — Insured bringing action
against third party allegedly responsible for its loss — Insurer’s applica-
tion for declaration that it was entitled to have carriage and control of
action dismissed -~ Insured having xight to conirol litigation until it has
been fully indemnified for its insured and uninsured losses — Subroga-
tion clause in policy not altering that right as it made no reference to
right to conirol litigation.

The insured, an automobile dealer, was storing new cais in rented space in an
underground parking lot of an apartment building where an explosion and fire
occurred. The cars were damaged and could not be sold as new The insured
made a claim under its policy. The portion of the logs covered by the policy was
paid by the insurer. The insured retained an uninsured claim and a claim for its
deductible under the policy. It brought an action against the third party allegedly
responsible for its logs The insurer brought an application for a declaration that
it was entitied to have carriage and control of the action

- Held, the application should be dismissed

31 Frazer v Haukigja (2010), 101 O.R (3d) 528, [2010] O.J No. 1534 (CA),
para. 73
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The law in Ontazio is that an insured is in control of the lifigation, or dominus
fitis, until it has been fully indemnified for its insured and uninsured losses
There was nothing in the plain language of the subrogation clause in the insur-
ance policy in this case to alter the insured’s right to control the litigation until
such time as it had been fully indemnified. There was no reason to imply a provi-
sion giving the insurer the right of condrol in order to give business efficacy to the
contract. Nor did an entitlement to control the litigation follow by necessary
implication from the insurer’s right to be subrogated to the rights of the insured
and to bring action in the name of the insured The offect of the subrogation clause,
including the 1ight of the insurer to share proportionately in reeoveries, coupled
with the duty of good faith, required the insured, although in contro? of the hitiga-
tion, to consider the insurer’s interests, to keep the insurer informed concerning the
status of the litigation and concerning major issues in the litigation, and to consunlt
with the insurer with respect to the prosecution of the litigation.

Forrell Estates Lid. v. Canadian Indemnity Co, [1990] B.CJ No. 720,
45 BCLR (2d) 223, {1990] LL R. 11-2599 at 10122, 20 A.CW.5. (3d) 422 (CA),
affg [1988] B.C.J. No. 889, 59 D.L.R. (4th) 67, 37 BC.LR. (8d) 154, 44 CC LI
153, [1989]TL.R 1-2478 at 9595, 15 AC WS (3d} 247{(3.C ), apld

Somersall v Friedman, [2002] 3 S.C R. 109, [2002] S CJ No. 89, 2002 SCC 59,
215 D.L.R. (4th) 577, 292 N.R. 1, J B 2002-1464, 163 O A C. 201, [2002]1 R R.A.
679,39 CCLI (3d) 1,[20021 ILR. T-4114, 25 MVE (4th} 1, 115 ACWS (3d}
695, consd

Other cases referred to

Affiliated FM Insurance Co v. Quintette Coal Lid., [1995] B CJ. No 2312,
19961 3 WWR. 273, 14 B.CLR (3d) 377, 33 CC.L.I1 {2d) 187, 59 A CWS. (3d}
750 (3 C ); Castellain v. Preston (1883), 11 QB.D. 380, 52 L.JQ.B 366 (C A.);
Cleveland v. Yukish, [1965] 2 OR. 497, [1965] O .J. No. 1001, 51 DL R. {2d) 208
(Co Ct.); Globe & Rutgers Fire Insurance Co v. Truedell (1927), 60 OLR 227,
{19271 O J. No. 24, [1927]1 2 DL R 659 (5.C (A D), revg (1926), 59 O L.R. 444,
{19267 O.J No. 54, [1926] 4 DL:R. 540 (8 C ); Kellar v. Jackson, [19621 OJ No.
78 (H.CJ); Kosmopoulos v. Constitution Insurance Co. of Canada, [1987]
1SCR.2,{19871 SC.J No 2, 34 DLR. (4th) 208, 74 NR. 36¢, 21 O.AC. 4, 36
BLR. 233, 22 CCLI 296, [1987] IL.R 11-2147 at 8297, 3 ACW.S. (3d) 22;
Ledingham v. Ontario (Hospital Services Commission), [1975] 1 SCR. 332,
{1974] 5.C.J. No. 53, 46 D L.R. (3d) 699, 2 N.R. 32; Mayer v. 1314312 Ontario Inc.
(20023, 58 O R (3d} 226, [2002] O J. No 457,[2002] O.T.C. 98, 111 A CW.S. (3d
931 (S.C J.3; National Fire Insurance Co v. McLaren (18886), 12 O.R. 682, [1886]
OJ No. 98 (HC L), Portuguese Canadian (Toronto) Credit Union Litd v
Cumis General Insurance Co, [2006] OJ No. 3488, 41 CCLT. (4th) 124,
150 A.C.W.S. (3d) 808 (5.C.J.); Provencher v Temelini (1982), 35 O.R (2d) 645,
[1982] O.J. No. 3163, 27 C.PC 9 {(HC.J.}; Wellingion Insurance Co. v. Beau-
doin, [1992] O.J. No. 938, 11 C.CL1I {2d) 129, 8 CP.C. (3d) 165, 33 AC.W.S.
(3d) 409 (Gen. Div.); Whiten v. Pilot Insurance Co., [2002] 1 §.C.R. 595, [2002]
8.Cd. No. 19, 2002 8CC 18, 209 D.L R. (4th) 257, 283 N.R. 1, J.E. 2002-405,
156 OAC. 201, 20 BL R (3d) 165, 35 CCLI (3d) 1, [2062] ILR I-4048,
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Insurance Act, RSB C 1979, c. 200, 5 224
Insurance Act, R 5.0 1990, ¢ I8, 58 152 [as am }, 261 [as am 1, 278 [as am.], (3}




ZURICH INSURANCE COMPANY L1D v IsONTH AUI0 SALES INC. 203

Authorities referred to

MacGilliviay, Evan James, and Denis Browne, MacGillivray on Insurance Law
Relating to All Risks other than Marine, 4th ed (London: Sweet & Maxwell,
1953}

APPLICATION by the insurer for a declaration that it was enti-
tled to have carriage and control of the insured’s action.

Hillel David, for applicants
Theodore Charney, for respondent

[1] STRATHY J.: — This is a dispute between an insurer and its
insured concerning the right to control litigation against the
third party allegedly responsible for the insured’s loss The por-
tion of the logss covered by the insurance policy has been paid by
the insuret. The insured retains an uninsured claim and a claim
for its deductible. The insured has commenced an action against
the third paity asseriing its own claim as well as the insurer’s
¢laim. The insurer wants to have carriage of the action

[2] The analysis of this issue requires an examination of the
terms of the policy, the principles applicable to subrogation and
the governing authorities I will begin with some hrief back-
ground.,

1. The Facts

(31 On July 20, 2008, an explosion and fire ocecurred at an
apartment building at 2 Secord Avenue in Toronto. The insured,
an automobile dealer called Toronto Honda, was storing 71 new
cars in rented space in the underground parking lot of the build-
ing. The cars were damaged and could not be sold az new.
Toronto Honda made a claim under its policy and was paid
approximately $1.9 million in October 2008. This represented
the factory invoice price of the vehicles, less a deductible of
$10,000. The insurers were subsequently able to recover about
$900,000 n salvage for the cars, so they have a net subregated
claim of about $1 million.

[4] In addition, Toronto Honda claimed that it had suffered a
loss of profits asg a result of the damage to the cars — namely,
the difference between the manufacturer’s price and the price at
which the vehicles could be sold to customers. As well, Torento
Honda lost the ability to service the 71 new automobiles and the
opporfunity to resell trade-ins on those vehicles. It also claimed
a loss of goodwill.

[6] As a result of the fire, a class action was commenced on
October 2, 2008 on behalf of residents and owners of property at
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2 Secord Avenue. Class counsel in that action were the firmns of
Falconer Charney and Sutts Strosherg.

{6] Torcnto Honda also retained these two firms to represent it
and commenced this action on Apzil 21, 2009,

[7] The class action was certified on April 23, 2009. Notice of
certification was published in a Toronto paper and was commu-
nicated to all residents of 2 Secord Avenue. The opt-out date was
August 19, 2009.

[8] Toronto Honda opted out of the class action on July 6,
2009, as it wished to prosecute this action separately.

9] On July 7, 2009, an order was made directing that this
action and the class action be tried together or one after the
other. The parties agreed to common production and discoveries
in the two actions. :

110] Toronto Honda's insurers took no steps in relation to the
class action. They did not opt out and, indeed, probably had no
right to opt out as the insured had already done so Nor did the
ingurers commence a proceeding of their own.

{11] The insurers had heen aware, since June 2009, that
Toronto Honda had commenced an action as a resuit of the fire
and that Toronte Honda was including the insurers’ subrogated
property claim in its action. There were communications
between Falconer Charney and the insurers or their adjuster in
June, July and October 2009 informing the insurers that the
property claim was being included in the action brought by the
insured Faleconer Charney was asking for the insurers’ file
with respect to the property claim so that it could prepare for
discoveries. _

[12] A letter from Mr. Charney to the adjuster dated October
29, 2009, and marked “URGENT”, requested subrogation docu-
ments for the upcoming discoveries, which were scheduled to
commence on December 4, 2009 This finally provoked a response
from the insurers. .

[13] In November 2009, the insurers retained the firm of
MeCague Borlack That firm asked to be added as counsel of
recoid in the insured’s action. That request was denied, as was a
request by McCague Borlack to participate in the discoveries
Falconer Charney took the position that they would keep the
insurers advised of developments and would consult with them,
but that the ultimate control of the litigation would remain in
the hands of Toronto Honda. _

[14} Six days of discoveries took place in December 2009
There had been extensive productions There were numerous
undertakings and considerable efforts have been made since
that time to answer the undertakings It is likely that there will
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be follow-up discoveries. Falconer Charney and Sutts Strosberg
have engaged and consulted with experts.

[15] This proceeding was commenced by notice of application
served on August 19, 2010 The insurers seek an order that
they are entitled to have carriage and contrel of this action
“with a right of full and meaningful participation in the con-
duct of the . . action . . and full contrel by them of the unin-
sured claim advanced . . [in this action]”. Alternatively, they
ask for an order that they, through their counsel, are entitled to
have “full and meaningful participation” in the conduct of
this action and full controel of the subrogated claim advanced in
the action.

2. The Policy of Insurance

[16] The insurance policy in force at the time of the fire was
issued by Zurich Ingurance Company Ltd. and Chartis Insur-
ance Company of Canada, each of which subseribed to 50 per
cent of the risk, The insured is the Bank of Nova Scotia, which
provides floor plan financing for Honda dealers. Toronto Honda
is also an insured under the policy. The policy provided coverage
for property damage, but not for business losses or consequential
losses

[17] The policy was designed to provide coverage for automo-
bile dealerships and for financial institutions, such as the Bank
of Nova Scotia, that finance dealerships [t provided first party
coverage on an all-risks basis For new vehicles, the insurance
was based on the factory invoice price, as opposed to the dealer’s
seiling price

[18] The policy appears to be a manuscript policy, as opposed
to a standard form, prepared by Marsh Canada Limited, the
insurance broker on behalf of the Bank of Nova Scotia. '

[19] The policy contains the following provision, under the
heading “Release from Liability and Subrogation Clause™:

The Insurer, npon meaking any payment o1 assuming liability therefor under
this Policy, shall be subrogated to all rights of recovery of the Insured
against any person, and may bring action in the name of the Insured to
enforce such rights

. [Thig paragraph waives subrogation against affiliates or subsidiaries of
the named insured and against other named insureds and dealers] .

Where the net amount recovered adter deducting the costs of recovery is not
sufficient to provide a complete indemnity for the loss or damage sufferad,
that amount shall be divided between the Ingurer and the Insured in the
proportion in which the loss o1 damage has been borne by them respectively

Any release from liability entered into by the Insured prior fo loss hereunder
shall not affect this Policy or the right of the Insured to recover hereunder.
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[20] I will consider the features of this clause (the “Subroga-
tion Clause”) later in these reasons when 1 consider the plain
language of the policy. I will note, however, that this clause
serves an important practical purpose for the insurer. By mak-
ing the insurver’s subrogation right available on making any
payment or on assuming liability to make payment, it becomes
possible for the insurer to bring suit in the name of the insured,
and therefore to interrupt a limitation peried, before the insur-
ance claim has been fully adjusted, settled or paid

[213 I also note that, in this case, there is no evidence of the
insured entering into any agreement with the insurer, at the
time the indemnity was paid, having to do with recovery and
subrogation,

3 The Positions of the Parties
(a) Insurers’ position

[22] The insurers’ position on this motion is that the Subroga-
tiori Clause, properly interpreted, changes the common law rule
and gives the insurer control of any litigation commenced
against the third party Counsel for the insurers submits that
this is confirmed by the decision of the Supieme Court of Can-
ada i Somersail v. Friedman, [2002] 3 S C.R. 109, [20021SCJ.
No. 60, 2002 SCC 59, [2002] 3 SCR 109 (“Somersall”). He sub-
mits that the main appellate decision relied upon by Toronto
Honda, the decision of the British Columbia Court of Appeal in
Farrell Estates Lid. v. Canadian Indemnity Co., [1990] BCJ
No. 720, 45 BCLR. (2d) 223 (CA), affg [1989] B.C.J No. 889,
59 DLR (4th) 67 (8.C) (“Farrell Estates”), was wr ongly
decided.

(b) Toronto Honda's position

[23] Toronto Honda says that it is well-settled law that until
the insured has been fully indemnified for all its losses, insured
and uninsured, it is entitled to control any litigation against the
tortfeasor — the insured is, as the expression goes, dominus
{itis. Toronto Honda says that nothing in the Subrogation Clause
alters this position. It says that this is established by many deci-
sions of the Ontario courts and is confirmed by Farrell Estates.
It says that, propetrly interpreted, Somersall had nothing to do
with the issue of carriage or control of the litigation.

[24] The resolution of this issue will require an analysis of
both Farrell Estates and Somersall, but first it will be helpful to
congider some general principles,
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4 Framework and Analysis

[25] In Somersall, at para 45, Iacobucci J., speaking for the
majority, set out a methodology for the analysis of the issue
before the court. He suggested that the court should consgider

(a) the plain language of the insurance contract;
(b) inrelation tothe terms of that contract,
{i) the special principles of interpretation; and

(ii) the general principles of law applicable to insurance
confracts;

{¢) the views of other courts; and

{d) particularly in the case of publicly 1egulated insurance con-
tracts, the wisdom of the policy that will result fiom the
interpretation adopted by the court

-[26] 1 will adopt a similar analysis, although in slightly differ-
ent order. I will begin with item b(ii), the genetal principles of
law applicable to insurance contracts, because in my view the
" Subrogation Clause can best be understoed in the context of the
common law background.

(a) Principles of Insurance Law

[27] The principle of subrogation is one of the four corner-
stones of insurance law. The others are insurable interest, good
faith and indemnity. Not all of these principles come into play in
thig case, but it will be helpful to briefly mention them

(i) Insurable interest

[28] In order to recover under a policy of property insurance,
the insured must have an Insurable interest in the subject mat-
ter. He or she must be so placed with respect to the property as
to have henefitted from its existence and prejudiced by its
destruction: Kosmopoulos v. Constitution Insurance Co. of Can-
ade, {1987] 1 SCR. 2, [1987] S.CJ Ne. 2 Toronto Honda
clearly has an insurable interest.

(i) Utmost good faith

[29] A contract of insurance is a contract of the utmost good
faith; Whiten v. Pilot Insurance Co., [2002] 1 SCR 595, {2002]
S.C J. No. 19. The duty of good faith is reciprocal. It is generally
accepted that the duty of good faith exists both before the
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making of the contract and in its performance. The insurers in
this case say that Toronto Honda breached its duty of good faith
by excluding the insurer from meaningful participation in the
litigation

(i) Contract of indemnity

[30] A policy of insurance is a contract of indemnity. That prin-
ciple was expressed in the frequently cited decision of Brett L.J.
in Castelluin v. Preston (1883), 11 @ BD 380, 52 LJ.Q.B. 366
(CA) atp. 386 Q@BD.:

The very foundation, in my opinion, of every rule which has been applied to
insurance law is this, namely, that the contract of ingurance contained in a
marine ot fire policy is a contract of indemnity, and of indemnity only, and
that this contract means that the assured, in case of a loss against which
the policy has been made, shall be filly indemnified, but shall never be more
than fully indemnified. That is the fundamental principle of insurance, and
if ever a proposition is brought forward which is at variance with it, that is
to say, which either will prevent the assured from obtaining a full indem-
nity, or which will give to the assuwred more than a full indemnity, that
proposition must certainly be wrong

[31] That being said, an insurance policy is a contract of
indemnity “according to its terms” The terms of the policy
invariably address the circumstances in which indemnity is
required, the extent of the indemnity provided and the conse-
quences flowing from the indemnification The terms of the pol-
icy must be examined to determine these matters I will return
to the policy terms shortly.

(iv) Subrogation

[32] The real battleground of this application is about the con-
sequences of the principle of subrogation. This principle man-
dates that, having indemnified the insured, the insurer is
subrogated to its rights and is entitled to exercise those rights in
the name of the insured The nature of the right of subrogation
was described by Chancellor Boyd in the case of National Fire
Insurance Co. v. McLaren (1886), 12 O R. 682 at 687, {1886] Od.
No. 98 (HC J), at para. 10:

The doctrine of subrogatlon is a creature of equity not founded on contract,
but arising out of the relations of the parties. In causes of insurance where a
third party is liable to make good the loss, the right of subrogation depends
upon and is regulated by the broad underlying principle of seciring full
indemnity to the insured, on the one hand, and on the other of holding kim
accountable as trustee for any advantage he may obtain over and above
compensation for his loss. Being an equitable right, it partakes of all the
ordinary incidents of such rights, one of which is that in administering
relief the Court will regard not so much the form as the substance of the
transaction The primary consideration is to see that the insured gets full
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compensation for the property destroyed and the expenses incurred in mak-
ing good his loss The next thing is to see that he holds any surplus for the
benefit of the insurance company In the case in hand the plaintiffs are in
some sense sureties, by way of contrast with the wrongdoers, who are
primarily Hable, just as the defendant may be in some sense a trustee for
the insurers of any such overplus But it appears to me to be a begging of
the question to assert that he is a trustee from the time of payment by
the insurers :

[33} In the same case, at para. 13, Chancellor Boyd confirmed
the principle that the insurer has no right of subrogation until
the insured has been fully indemnified:

It is laid down in Kyner v Kyner, 6 Watts (Penn ) 221, that there can be no
such thing as subrogation to the right of a paity whose claim is not wholly
satisfied The Court it is said cannot interfere with his security while past of
his debt remains unpaid Many other cases fo the like effect are to be found
in Sheldon on Subrogation, sec 127 This principle appears to have guided
the decision of the Court of Appeal in Commercial Union Assurance Co. v
Lister, LE. 9 Ch. 483. I find it is stated in Mr. Bunyon’s book on Fire Insur-
ance, 3rd ed. p. 128, that the 1ight to subrogation does not arise until full
payment, satisfaction o1 indemnity is provided for.

[34] “Fully indemnified” means not only indemnified for all
losses covered by the policy, but also indemnified for uninsured
logses, such as the insured’s deductible, losses in excess of the
policy limits and losses (such as business losses) that are not
covered by the policy. This principle has been followed, in the
case of non-marine insurance, in numerous Canadian cases: see
(Globe & Rutgers Fire Insurance Co. v Truedell (1927}, 60 O LR
227, [1927] O.J. No 24 (S C. (AD.)}, revg (1926), 59 O L. R. 444,
[1926] O.J. No. 54 (8.C.); Ledingham v. Ontario (Hospital Ser-
vices Commission), [1975] 1 S.C R. 332, [1974] S CJ. No 53

135] At common law, it was well-zettled that until the insured
was fully indemnified for all losses, the insurer had no rights of
subrogation The law on this issue was summarized by the
Supreme Court of Canada in Somersall, at para. 53:

it has long been the law, in the absence of contractual terms to the con-
trary, that the insurer’s right of subrogation will not arise until the insured
has been fully indemnified: Pacific Covle Navigation Co. v. Ruby General
Insurance Co (1954), 12 WWRER. (N.8) 715 {BCSC.), Ontaric Health
Insurance Plan v United States Fidelity and Guaranty Co. {1989}, 68 OR.
(2d) 190 (CA); Confederation Life Insurance Co. v Causton (1989),
38 CCLI 1{BCCA) Theinsurer may not control the process of litigation
until this full indemnity has been met: Globe & Ruigers Fire Insurance Co
v. Truedell (1927), 60 O LR 227 (S C, App Div). Thus, in equity, Scottish &
York would not yet be entitled to assert or pursue a subrogated claim in this
case since they have not indemnified the insured fully

[36] See, also, Kellar v. Jackson, [1962]1 OJ. No. 78 (H.C ..}, at
para. 4, in which this quote from MacGilliviay on Insurance
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Law Relating to All Risks other than Marine, 4th ed (London:
Sweet & Maxwell, 1953) was referred to:

The assured is entitled to control any proceedings brought in his name until
he has received complete indemnity, that is to say, if the insurer has not
paid what is in fact a complete indemnity for all damage insured or unin-
gured arising from the same cause of action as the damage in respect of
which payment has been paid, the assured remains dominus litis until he
has recovered & complete indemnity and if he undertakes to prosecute his
dlaim for the whole damage, the insurers cannot interfere The agsured
must conduct the litigation with the proper regard for the insurer’s inferest
and will be liable in damages for any misconduct for any abandonmeni
of rights

[37] In many areas of insurance, the rigowrs of the common
law are frequently softened by contract, by statute or by both.
The requirement that the insurer cannot subrogate until the
insared has been fully indemnified can lead to practical concerns
where the ingured ig disinterested or dilatory in pursuing legal
action. The insured has an obligation to pursue the claim
against the third party until such time as the insurer is entitled
to and in fact does control the claim (see Somersall, at para. 54},
but the insurer’s subrogation rights may be put in jeopardy if
the insured fails to do so.

[38] In the case of fire insurance policies, s. 152 of the Insur-
ance Act, R 8.0. 1990, ¢. I 8, a provision that is not dissimilar to
the wording of the Subregation Clause, states:

152(1) The insurer, upon making a payment or assuming liability therefos
under a contract to which this Part applies, is subrogated to all rights of

recovery of the insured against any person, and may bring action in the
name of the insured {o enforce such rights.

(2) Where the net amount recovered, afier deducting the costs of recovery, is
not sufficient to provide a complete indemnity fo1 the loss or damage suffered,
that amount shall be divided between the insurer and the insured in the pro-
portions in which the loss o1 damage has been borne by them respectively.

[39] In the case of automobile insurance, the provisions are
even more extensive:

278(1) An insurer who makes any payment or assumes Hability therefor undes
a coniract is subrogated to all rights of recovery of the insured against any per-
son and may bring action in the name of the insured to enforce those rights

(2) Where the net amount recovered whether by action ot on settlement is,
after deduction. of the costs of the recovery, not sufficient to provide complete
indemnity for the loss or damage suffered, the amount remaining shall be
divided between the insurer and the insured in the proportion in which the
loss or damage has been borne by them

{3y Where the interest of an insured in any recovery is limited to the amount
provided under a clause in the contract to which section 261 applies, the
insurer shall have control of the action
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(4) Where the interest of an insured in any recovery exceeds that referred
to in subsection (3) and the insured and the insurer cannot agree as to,

{z) the solicitors to be instructed to bring the action in the name of
the insured;

(b) the conduct and carriage of the action or any matters pertaining
thereto;

(¢} any offer of settlement or the apportionment thereof, whether
action has been commenced or not;

(d) the acceptance of any money paid into covat or the apportionment
thereof;

() the apportionment of costs; or
+ thelaunching or prosecution of an appeal,

either party may apply to the Superior Court of Justice for the deteimina-
tion of the matters in question, and the court shall make such order as if
considers reasonable having regard to the interests of the insured and the
insurer in any recovery in the action or proposed action or in any offer of
settlement

(5) On an application under subsection (4), the only paities entitled fo
notice and to be heard thereon ave the insured and the insurer, and no
material or evidence used or taken upon the application is admissible upon
the trial of an action brought by or against the insured o1 the insurer.

(6) A settlement or release given before or after an action is brought does
not bar the rights of the insured or the insurer, as the case may be, unless
they have concurred therein 1

(Emphasis added)

[40] While the policy in issue is an all-risks policy, as opposed
to a fire insurance policy, the Subrogation Clause effectively cop-
ies the language of 5. 152 of the Insurance Act.

[41] The issue is also frequently addressed by contract. I turn
to the contractual language used in this case.

(b) The plain language of the contract

[42] I have set out the Subrogation Clause at para. 19, above.
There are two oper ative aspects to this clause:

(a) the insurer is subrogated to the rights of recovery of the
insured and may bring action in the name of the insured on
making any payment or assuming lability therefor under
the policy; and

The reference to s 261 refers to co-insurance and deductibles
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{(b) where there is less than a full recovery of insured and unin-
sured losses, the amount recovered is pro-rated between
insurer and insured.

[43] Both provisions alter the common law. The first permits
the insurer to commence an action against the third party even
before the loss has been fully paid, as long as it has either paid
part of the loss or has assumed an obligation to do so. The second
provision modifies the insured’s common law entitlement to a
complete indemnity for all insured and uninsured losses before
the insurer is entitled to recover anything. The Subrogation
Clause alters the common law, discussed below, by permitting the
ingurer to share the amount recovered with the insured, on a pro
rata basis, where there has been less than a full recovery.

[44] As T have noted earlier, the policy contains no express
provision about the right of either party to control the litigation.
In particular, there is no provision, such as s 278(3) of the
Insurance Act, giving the insurer a right of control. The ques-
tion, therefore, is whether the insurer’s entitlement to be “sub-
rogated to all rights of recovery of the Insured” and to “bring
action in the name of the Insured” te enforce such rights carries
with it the right to control the litigation.

[45] This takes me to the principles of interpretation of insur-
ance policies and the applicable case law on the issue.

(¢} Interpretation of insurance coniracts

[46] The starting place for the interpretation of an insurance
policy is the language of the contract itself, described by Iaco-
bucci J. in Somersall, at para. 46, as the “first and most impor-
tant matter to be examined in inter preting its terms”.

[471 It is well-settled that in the interpretation of insurance
contracts, any ambiguity in the policy will be construed
against the insurer. In Somersall, at para. 47, Iacobucci J.
stated, at para. 47:

The applicable principle of interpretation is that we interpret insurance
contiacts contra proferentem, ot in favour of the insured. In Non-Marine
Underwriters, Lioyd’s of London v. Scalera, [2000] 1-S.C.R 551, 2000 SCC
24, at para. 70, in comments reaffirmed in Derksen v. 539938 Ontario Lid ,
(200113 S C R. 398, 2001 S8CC 72, the Court said:

Smee insurance contracts are essentially adhesionary, the standard
practice is fo construe ambiguities against the insurer A corollary of
this principle is that “coverage provisions should be construed broadly and
exclugion clauses narrowly” . . Therefore one must always be alert to the
unequal bargaining power at work I insurance contracts, and interpret
such policies accordingly.
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{481 The contra proferentem principle is a rule of interpreta-
tion and not a rule of law. The cowrt should begin by considering
the language of the policy and endeavour to give effect to the
plain meaning Only in cases of ambiguity should the contra pro-
ferentem rule be applied

[49] One might ask whether, in the case of a manuscript policy
prepared by the insured’s broker, the rule should be applied at
all. By signing the policy, however, the insurers adopt the word-
ing as their own. In my view, the conire proferentem 1rule does
not come into play in this case, since the language of the policy is
not ambiguous. The policy simply does not address the issue of
which party has control of litigation against the third party

(d) The authorities
(1Y Farrell Estates

[50] In Farrell Estates, a fire broke out in the plaintiff’s build-
ing as a result of the negligence of roofers who were doing
repairs. The insurers paid the claim under their policy, but the
plaintiff had an uninsured claim. The insurers commenced an
action for their subrogated loss. Not realizing that this had
taken place, the insured commenced an action for its uninsured
damages. The issue before the court was which party had the
right to control the litigation.

[51] In particular, the question was whether s 224 of the
Insurance Act, RSB C. 1979, ¢ 200 had changed the common
law with respect to subrogation. That section was in substan-
tially the same language as s. 152 of the Ontario Insurance Act.

{52] Prowse J., as she then was, of the British Columbia
Supreme Couwrt, observed that there was no doubt that s. 224
had effected a change in the common law by providing for a right
of subrogation where there had been only partial indemnity of
the insured. She noted, however, that certain other provisions of
the B C. Insurance Act, dealing with motor vehicle insurance,
expressly dealt with circumstances in which the insurer would
be given conduct of the action These appear to be similar to the
provisions of s. 278 of the Ontario Insurance Act, which I have -
highlighted above. Justice Prowse noted that in light of these
provisions, the absence of a specific provigion in s 224 giving
control of the litigation to the insurer suggested that the insurer
did not have such a right.

[53] After reviewing the authorities, Prowse J. concluded that
s. 224 had not changed the commen law position that the
insured was dominus litis until paid in full She stated, at
para. 81: '
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The Legislature, in enacting s 224 of the Insurance Act, has unguestiona-
bly changed the common law with respect to subrogation. In particular,
s 224 has given the insurer the right {0 commence action in the name of the
insured “on making any payment o1 assuming liability therefor” under a
contract of fire insurance Thus the insurer could, in theory, pay the ingured
$10 00 on a one miliion dollar loss, and the insurer would then be entitled to
commence action for “all rights of recovery” to which the insured was enti-
tled. But I am unable to conclude that the insurer’s right to commence action
under s. 224(1) was intended to abrogate the insured’s right to control the liti-
gation, should he choose to do so, until he is fully indemmnified. Thus, while I do
not agree with the statements in cases such as Sheridan, that s, 224(1) did not
change the common law, I share the view that express and precise language is
required to take away rights which the insured enjoyed at common law. In my
view, the insured’s 1ight at common law to be dominus litis nntil fully indem-
nified has not been abrogated by s. 224 The word “subrogation” in 5. 224 can-
not be given its commen law meaning, since the effect of 5 224 is to change the
common law meaning in cerfain respects Those changes ave, firstly, to permit
the insurer to take action without first indemnifying the insured, and, sec-
ondly, to allow the insurer to share in the proceeds of recovery without indem-
nifying the insured. This conclusion is strengthened by reference o sections
271(3) of the Insurance Act, and s 225(3) of the Insurance (Motor Vekicle) Act,
for the reasons Thave already given. )

In this case, therefore, I conclude that the insured, who is actively assert-
ing his zight to control the proeeedings, is dominus litis. However, in order
to avoid the prejudice referred to in the Arrow decision, and to preserve any
potential right of recevery against the additional defendant in the action
commenced by the insurer, I conclude that the action which should preceed
is that commenced by the insurer I am advised that a limitation period has
intervened which would preclude the insured, in the action ke commenced,
from adding the second defendant. I, therefore, conclude that the insured is
dominus litis in the action commenced in his name by the insurer, and, as
such, he is entitled to instruet his own counsel and carry on accordingly.
Obviously he is obliged to protect the inferests of the msurer in proceeding
with his litigation His counsel is fully aware of that fact and has stated his
intention to do se, and to cooperate with counsel for the defendants

[541 The British Columbia Cowt of Appeal dismissed an
appeal from the decision of Prowse J., and held that s 224 of the
British Columbia Insurance Act did not alter the common law
position — at p. 228 BCLR:

Bo, it is, in my opinion, the sounder view, as well as the better view under
the wording, to conclude that the eomumon law position as to entitlement to
control of the action for recovery remains unchanged by s 224 If the insurer
wishes to conirol the litigation then the contract of insurance must provide
for complete indemnity of the insured, and the complete indemnity must be
paid The result is that if the insurance contract provides for a deductible
then the insured rather than the insurer will conirol the litigation. I sup-
pose the insurer could gain control by waiving the deductible, if that seemed
worthwhile.

i55] The Court of Appeal observed that there were provisions
in the contract of insurance that were in substantially the
same terms as 8. 224 and held that they should be given the
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same interpretation Lambert J A, who delivered the judgment
of the Court of Appeal, stated, atp 229 BCLR.:

In my opinion, where statuiory language is tracked in the insurance con-
tract it should be given the same meaning in the coniract as in the statute
unless there is something which compels a different meaning. I do not think
in this case that the parties could have intended otherwise I would reject -
this argument

[56] 1 respecifully agree with this observation as concerns the
interpretation of the language of the contract in the case before
me It appears to “track” the statutory language of s 152 of the
Insurance Act and should be given a similar interpretation. I
recognize that the policy in this case is an all-risks policy as
opposed to a fire policy, but it appears to have adopted the lan-
guage of 5.-152

[57] I also respectfully adopt the conclusion of Prowse J. and of
the British Columbia Court of Appeal that the omission in s 152
of language similar to what appears in s. 278(3) of the Ontario
Insurance Act suggests that the legislature did not intend the
insurer to have contrel of the litigation in the case of fire insur-
ance, unless the insured had been fully indemnified.

[58] The question, then, is whether the common law has been
changed as a result of Somersall. T turn now to that decision

(i} Somersall

[59] In Somersall, the insureds had been in an autormobile
accident with a motorist who was underinsured. They sued that
motorist and entered into a gettlement agreement, referred to as
a “limits agreement’, whereby they undertook not to proceed
against that party for any amount in excess of the insurance
limits. The insureds also had their own insurance policy, which
contained a “Family Protection Endorsement”, providing insur-
ance for damages caused by underinsured motorists. The policy
gave coverage if the insured was “legally entitled to recover”
from the uninsured motorist. The insureds made a claim under
their policy and when the insurer refused to pay, they com-
menced an action,

{60] The majority of the Supreme Cowt of Canada, Binnie J
dissenting, held that the plaintiffs had not breached the insur-
ance contact and that the limits agreement was not a violation of
their obligations to the insurer The insurer had, at that time, no
subrogation rights, since the insured had not been fully indem-
nified. No subrogation rights had therefore been impaired. The
words “legally entitled to recover” had to be read as being the
rights that existed at the time of the motor vehicle accident.
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[61] The majority of the Supreme Court, having concluded
that the language of the policy did not preclude the limits
agreement, dealt with the insurer’s arguments that the limits
agreement interfered with the insurer’s rights of subrogation
and was a breach of the insurance contract. To this extent, the
observations are obiter, although it is clear that Iscebucci J. (and
Binnie J , who dissented on this issue) regarded it as an impor-
tant point of principle.

[62] After discussing the appropriate analytical approach and
reviewing the applicable principles of insurance law, Iacobucei J
discussed the substantive law of subrogation, and noted the fol-
lowing principles, at paras: 50 and 53-54:

First, it is important to keep in mind the underlying objectives of the doc-
trine of subrogation which are to ensure (i) that the insured receives no
more and no less than a full indemnity, and (i) that the loss falls on the per-
son who is legally responsible for causing it: see Birds” Modern Insurance
Law (5th ed. 2001), at pp. 289-80; R . Jerty, Understanding Insurance
Law (2nd ed. 1996), at p. 602. The doctrine of subrogation operates to
ensure that the insured received only a just indemnity and does not profit
from the inswmance.

Secend, it has long been the law, in the absence of contractual terms to the
contzary, that the insurer’s right of subrogatien will not arise until the
insured has been fully indemnified; Pacific Coyle Navigation Co v, Ruby
General Insurance Co (1954), 12 WWR. (N.S5) 715 (BCSC); Ontaric
Health Insurance Plan v. United States Fidelity and Guaranty Co (1989),
88 O.R. (2d) 180 (C A }; Conjederation Life Insurance Co v Causton (1989),
38CCLIL 1(BC.CA) Theinsurer may not conirol the process of litigation.
until this {ull indemnity has heen met: Globe & Ruigers Fire Insurance Co.
v, Thuedell (1927), 60 OL R 227(S C, App Div) Thus, in equity, Secottish &
York would not yet be entitled to assert or pursue a subrogated claim in this
case since they have not indemnified the insured fully.

Third, the insured is obliged to pursue any claim it has against a third
party, up until such time as the insurer is entitled to and does assert control
of the claim, in good faith(

[63] He then observed that as the right to subrogation in the
particular case before him was governed by contract, the lan-
guage of the contract itsel should be examined. The clause in
question is similar to the clause at issue in the case before me It
provided:

Where a claim is made under this endersement, the Insurer is subrogated to
the 1ights of the eligible claimant by whom a claim is made, and may main-

tain an action in the name of that person against the inadequately insured
motorist and the persons referred fo in paragraph 4(b)
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[64] Tacobucci J. then made the following ohservations about
this clause, which are particularly relied upon by My David on
behalf of the insurers in this case, at paras 57-59:

Clause 9 of this contract provides that, upon the making of a claim by the
insured under the SEF 44 coverage, the insurer (a) “is subrogated” to the
insured’s rights, and (b) “may maintain” an action in that person’s name.
This elause sets out, in the first place, the relationship between the insurer’s
rights and the claimant’s right as identical upon the making of a claim. In
the second place, it permits the insurer to maintain whaiever action exists
at law as a result of this identity of 1ights between insurer and insured
What it does not appear to do is impose any obligation upon the insured to
himself maintain o1 preserve the viability of that action. In fact, nowhere in
clause 9 is there language that could reasonably appeat to impose any obli-
gation upon the insured at all The subject of the entire clause is the insurer

Having noted that, this cause cemly means to avoid part of the common
law status quo and its embodiment, in the present context, in s 278(1) of the
Insurance Act. By making the subrogation right of the insurer contingent
upon the meaking of a claim, the requirement of indemnity is clearly meant
to be waived The insurer need not wait until it has agreed to cover the
insured’s damages before asserting its subrogation rights and directing an
action in the name of the insured It may begin as soon as the insured
makes the claim

At the same time, it is also clear that the insurer’s right of subrogation is
not required to be exercised, and that the insured may herself maintain the
zight of action until such time as the insurer asswmes control. The insurer
“may maintain” an action in the insured’s name Thus, if the insured were to
biing an action, even while the inswrer is processing the claim, and recover
successfully, the insurer would not be able to claim any interference with its
subrogation rights. The situation is no different in respect of reaching a set-
tlement such as the Limits Agreement So long as the insured acts in
the good faith equity requires of him, the insurer cannot complain of {he
insured’s own diligence in speedily and successfully resolving the underlying
digpute :

(Emphasis in original)

[65] Iacobucer J: found that neither this clause, nor an
assignment clause, provided a basis for arguing that the limits
agreement was a breach of any contractual right of the insurer.

[66] In my respectful view, there is nothing in the reasons of
Tacobucei J., or for that matter in the dissent of Binnie J, to
suggest that the Supreme Court gave consideration, in any way,
to the issue of the insurer’s right, having provided an indemnity,
to control the prosecution of an action against the third party for
recovery of both insured and uninsured claims. The question
was simply not at issue.

[671 Had it been the intention of the Supreme Court to over-
" rule the principle that the insured is dominus litis until fully
indemnified, or to effectively overrule the decision of the Court of
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Appeal of British Columbia in Farrell Estates, I would expect the
court would have said so.

{iil) Other cases

[68] The weight of authority supports the conclusion, expressed
in Farrel Esiates, that the insured is dominus litis until fully
indemuified: Kellar v. Jackson, above; Wellington Insurance Co.
v. Beaudoin, [1992] O J. No. 938, 11 C C.L.1. (2d) 129 (Gen. Div);
Provencher v. Temelini (1982), 356 O.R. (2d) 645, [1982] O.J. No.
3163 (FL.C J ), Cleveland v Yukish, [1965] 2 O.R. 497, [1965] O.J.
No. 1001 (Co. Ct.); Mayer v. 1314312 Ontario Inc. (2002), 58 O.R.
(3d) 226, [2002] OJ No. 457 (S.CJ); Portuguese Canadian
(Toronto) Credit Union Ltd. v. Cumis General Insurance Co.,
[2006] OJ No. 3438, 41 C.C LI {4th) 124 (5.C.J)

5. Appl;catmn to This Case

[69] Having considered the foregoing principles and authori-
ties, I come to the followmg conclusions. :

170] First, the case law in Ontario, as well as the decmmn Of'
the British Columbia Court of Appeal in Farrell Estates, con-
firms that the insured is in control of the litigation, or dominus
lifis, until it has béen fully indemnified for its msured and unin-
sured losses

[71] Second, there is nothmg in the plain language of the Sub-
rogation Clause to alter the insured’s right to control the litiga-
tion until such time as it has been fully indemmified. The
Subrogation Clause is simply silent on the issue

[72] Third, there is no reason to imply a provision giving the
insurer the right of control in order to give business-efficacy to
the contract. Nor does an entitlement to control the litigation
follow by necessary implication. from the insurers’ right to be
subrogated to the rights of the insured and to bring action in the
name of the insured. In this regard, I agree with the observation
of Melvin J, of the British Columbia Supreme Court in Affiliated
FM Insurance Co. v. Quinteite Coal Ltd., [1995] B C.J. No. 2312,
33CCLI (2d) 187 (S.C), at para. 15:

an insurer cannot be subrogated to rights which have no connection with
the subject-matter of insurance: see MacGillivray & Parkington on Insur-
ance Law, 11th ed., para. 1158. [ note, in {his respect, that Lord Justice
Brett in Castellain v- Preston, supra, as quoted in Confederation Life Co.
Lid v. Causton, supra, refers to the 1ight of subrogation to recovery for the
loss “against which the assured is insured”. See also Ivamy, General Princi-
ples of Insurance Law, 6th ed, p 501:

The effect of payment is to subrogate the insurers to the rights of the
assured in respect of the subject-matter [of the policyl.
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[73] The right to be “subrogated to the rights of the insured”
means that the insurer is entitled to stand in the shoes of the
insured for the purpose of asserting the insured’s legal rights
against the third party. It does not mean that the insurer is enti-
tled to assert claims of the insured in which it has no inferest.

[74] Fourth, the effect of the Subrogation Clause, including the
right of the insurer to share proportionately in recoveties, coupled
with the duty of good faith, will require the insured, although in
control of the litigation, to consider the insurer’s interests, to keep
the insurer informed concerning the status of the litigation and
concerning major issues in the litigation, and to consult with the
insurer with respect to the prosecution of the litigation

[75] Fifth, for the reasons below, it is not necessary for me to
consider whether the cowrt has a residual discretion, in appro-
priate circumstances, to give the insurer control of the litiga-
tion, even where there is no express contractual or statutory
provision.

[76] Counsel for the insurers submits that if I have discretion
as to which party has carriage, it should be given to the insurers
who have a larger ($1 million) “hard” claim for property damage
as opposed to Toronto Honda’s smaller ($700,000) “soft” claim for
business losses There is no evidence before me to show that
Toronto Honda’s business loss claim is any less recoverable than
the property claim.

[77] There are, as well, other factors, including:

— the insured has been diligent in pursuing claims on behalf of
itself and the insurers — this action was commenced almost
two vears ago and is well advanced;

-— the insurers delayed for over 15 months after the fire before
opening up discussions about subrogation and these were
* prompted by the initiative of counsel for the insured;

— this application was not commenced until August 4, 2010,
more than two years after the fire;

— a great deal of time and effort has already been expended by
Toronto Honda, and its counsel, in pursuing the claim;

— Toronto Honda, and the insurers, will benefit from the fact
that Falconer Chainey and Sutts Strosberg act as class
counsel and have control of that litigation as well, resulting
in cost-saving and other synergies; and

— there is no suggestion that the insurers’ position has been or
will be prejudiced in any way by leaving carriage with
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Falconer Charney and Sutts Strosherg, who are unques-
tionably qualified to act as counsel

[78] There may be cases where the insurer’s interest is so
vastly disproportionate to the insured’s interest that it would be
unreasonable to allow the latter to have control of the litigation.
This is not such a case. :

(791 Sixth, as this is not a regulated contract, the policy con-
siderations referred to by Iacobucci J. in Somersall are not par-
ticularly pertinent. I do note, however, that in Porfuguese
Canadian (Toronto) Credit Union Lid v. Cumis General Insur-
ance Co , above, Perell J. observed that there are sound policy
reasons for the principle that the insured is in charge of the liti-
gation — at para. 45:

Tt seems to me that the underlying principle to this rule that makes the
plaintiff domitus litus when there is competing claims against a third party
is salutary for at least three reasons. First, until fully indemnified, it seems
just and fair that the insured should be able to contrel his or her claims
Second, the rule protects a third party who would etherwise be subjected to
the same claim being brought by the insured and also being brought by the
insurer in the name of the insured Third, the rule avoids the evil of 2 mul-
tiplicity of proceedings.

[80] Seventh, it would be a simple matter for the ingurers to
amend the Subrogation Clause to alter the commen law position
and to give carriage to the insurers, if they wished to do so. This
very point was made nearly 50 years ago by Schatz J. in Kellar
v. Jackson, above, at para. 5. I suspect that, at least in the case
of sophisticated and powerful insureds such as Bank of Nova
Scotia, there might be resistance to such a provision. Neverthe-
less, the choice belongs to the underwriters and if their pens are
not prepared to write such a clause into the policy, they should
not ask the court to do so.

[81] There is, of course, another commonly employed alterna-
tive In the case of large losses such as this, it is prudent and
common for the insuirers and the insured to discuss subrogation
at the time the insurance claim ig paid, and to agree on such
matters as legal counsel, sharing of costs and procedures for the
resolution of any disagreements If the insurers have failed to
take these simple and basic steps, they can hardly complain if
their insured insists on its common law rights

6. Disposition

* [82] For these reasons, the application is dismissed. I see no
reason to disturb the current ayrangement. Toronte Honda will
remain in control of the litigation and Faleoner Charney and
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Sutts Strosbherg will remain as counsel. If the parties, exercising
common sense and good faith, are unable to agree on appropriate
procedures for the protection of the insurers’ interests, wiitten
submissions on the issue may be made to me. I will then issue
supplementary reasons dealing with the matter

Application dismissed.

Davis v. Crawford
2011 ONCA 294

Court of Appeal for Ontario, Goudge, Simmaons,
Cronk, R P Armstrong and Lang JJ A
April 14, 2011

Family law — Support — Spousal support — Lump sum -— Court’s
ability to award lump sum spousal support not restricted to situations
where there is real 1isk that periodic payments would not be made or'to
other imited and very unusuai cireumstances.

The parties were common law spouses They began living together in 1982,
when the appellant was 41 and the respondent was 42 years old, and sepaiated
after 23 years Both patties coniributed to the household expenses from their
respective incomes during the relationship The respondent was diagnosed with a
nom-malignant brain tumour in 1999. She suffered a stroke in 2000 and retired

fram the warkforce following surgery. With minor exeeptions, her assets consisted
" of her share of the proceeds of sale of a jointly owned property and her pension.
The trial jndge awarded the respondent lump sum spousal support in the amount
of $135,000 The appellant appealed

Heid, the appeal should be dismissed

A court’s ability to award lump sum spousal support is not restricted to situa-
tions where there is a real iisk that periodic payments would not be made or to
other limited and very unusual cireumstances. A lump sum order can be made to
relieve against financial hardship. An important consideration in determining
whether to make a lump sum spousal support award is whether the payor has
the ability to make a lump sum payment without anderinining the payor’s future
self-sufficiency. A cowrt considering an award of lump sum spousal support must
weigh the perceived advantages of making a lump sum award in the particular
case against any disadvantages

The trial judge did not err in malking a lump sum award in the circum-
stances of this case Having regard to her findings that the appellant had
greater assets and means than he was prepared to acknowiedge and that he
was attempting to shelter assets from the respondent’s reach, it was apparent .
that she concluded there was a real risk that the appellant would not pay peri-
odic support and that that factor alone mandated an award of lump sum sup-
port. Further, the appellant’s failure to make proper disclosure made a clean
break between the parties desitable




